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“AGENCY. 


Note. — These papers are two lectures delivered by me when I was a professor at 
the Law School of Harvard College, and now are printed at the request of the Editors of 
this Review. My other occupations have made it impossible for me to revise what I 
wrote more than eight years ago. I can only say that I studied the subject carefully 
then, and have seen no reason to change my opinions. 


PROPOSE in these lectures to study the theory of agency at 

comzion law, to the end that it may be understood upon evidence, 
and not merely by conjecture, and that the value of its principles 
may be weighed intelligently. I first shall endeavor to show why 
agency is a proper title in the law. I then shall give some general 
reasons for believing that the series of anomalies or departures from 
general rule which are seen wherever agency makes its appearance 
must be explained by some cause not manifest to common sense 
alone; that this cause is, in fact, the survival from ancient times 
of doctrines which in their earlier form embodied certain rights 
and liabilities of heads of families based on substantive grounds 
which have disappeared long since, and that in modern days these 
doctrines have been generalized into a fiction, which, although 
nothing in the world but a form of words, has reacted upon the 
law and has tended to carry its anomalies still farther. That fiction 
is, of course, that, within the scope of the agency, principal and 
agent are one. I next shall examine the early law of England upon 
every brarich of the subject, —tort, contract, possession, ratifica- 
tion, — and show the working of survival or fiction ineach. If Ido 
not succeed in reducing the law of all these branches to a common 
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term, I shall try to show that at least they all equally depend upon 
fiction for their present existence. I shall prove incidentally that 
agency in its narrower sense presents only a special application of 
the law of master and servant, and that the peculiar doctrines of 
both are traceable to a common source. Finally I shall give 
my reasons for thinking that the whole outline of the law is the 
resultant of a conflict at every point between logic and good 
sense —the one striving to work fiction out to consistent results, 
the other restraining and at last overcoming that effort when the 
results become too manifestly unjust. 

A part of my task has been performed and my general view 
indicated in my book on the Common Law. It remains to dis- 
cuss the matter systematically and in detail, giving due weight 
to the many difficulties or objections which are met with in the 
process. 

My subject extends to the whole relation of master and servant 
—§it is not confined to any one branch; so that when I choose 
the title “ Agency,” I do not use it in the strict sense just referred 
to, but as embracing everything of which I intend to treat. 

The first question proposed is why agency is a proper title in 
the law. That is to say, Does agency bring into operation any 
new and distinct rules of law? do the facts which constitute 
agency have attached to them legal effects which are peculiar to 
it, or is the agency only a dramatic situation to which principles 
of larger scope are applied? And if agency has rules of its own 
incapable of being further generalized, what are they ? 

If the law went no farther than to declare a man liable for the 
consequences of acts specifically commanded by him with knowl- 
edge of circumstances under which those consequences were the 
natural results of those acts, it would need no explanation and 
introduce no new principle. There may have been some diffi- 
culty in arriving at this conclusion when the intervening agent was 
a free person and himself responsible. Speaking without special 
investigation, I do not remember any case in early law in which 
one could charge himself thus in contract or even in tort. Taking 
the allied case of joint trespassers, although it long has been 
settled that each wrong-doer is liable for the entire damages, the 
objection that ‘the battery of one cannot be the battery of the 
other” prevailed as late as James I.! It is very possible that lia- 





1 Sampson v. Cranfield, 1 Bulstr. 157 (T. 9 Jac.). 
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bility even for the commanded acts of a free person first appeared 
as an extension of the liability of an owner for similar acts by his 
slave. 

But however this may be, it is plain good sense to hold people 
answerable for wrongs which they have intentionally brought 
to pass, and to recognize that it is just as possible to bring wrongs 
to pass through free human agents as through slaves, animals, or 
natural forces. This is the true scope and meaning of “Quz faczt 
per alium facit per se,” and the English law has recognized that 
maxim as far back as it is worth while to follow it! So it is only 
applying the general theory of tort to hold a man liable if he com- 
mands an act of which the natural consequence, under the 
circumstances known to him, is harm to his neighbor, although he 
has forbidden the harm. If a trespass results, it is as much the 
trespass of the principal as if it were the natural, though unwished- 
for, effect of a train of physical causes.2, In such cases there is 
nothing peculiar to master and servant; similar principles have 
been applied where independent contractors were employed.? 

No additional explanation is needed for the case of a contract 
specifically commanded. A difficulty has been raised concerning 
cases where the agent has a discretion as to the terms of the contract, 
and it has been called “absurd to maintain that a contract which 
in its exact shape emanates exclusively from a particular person is 
not the contract of such person [2. ¢., the agent], but is the con- 
tract of another.” * But I venture to think that the absurdity is 
the other way, and that there is no need of any more complex 
machinery in such a case than where the agent is a mere messen- 
ger to express terms settled by his principal in every detail. 
Suppose that the principal agrees to buy a horse at a price to be 
fixed by another. The principal makes the contract, not the 
referee who settles the price. If the agreement is communicated 
by messenger, it makes no difference. If the messenger is him- 
self the referee, the case is still the same. But that is the case of + 
an agent with discretionary powers, no matter how large they may 





1 In Tort: Y. B. 32 Ed. I. 318, 320 (Harwood) ; 22 Ass. pl. 43, fol. 94; 11 H. IV. go, 
pl. 47; 9 H. VI. 53, pl. 37; 21 H. VI. 39; 4 Ed. IV. 36; Dr. & Stud., II. c. 42; 
Seaman & Browning’s Case, 4 Leon. 123, pl. 249 (M. 31 Eliz.). Conveyance: Fitz. Abr. 
Annuitie, pl. §t (H. 33 Ed. I.), where the maxim is quoted. Account: 4 Inst. 109. 

2 Gregory v. Piper, 9 B. & C. sor. Cf. The Common Law, 53, 54, and Lect. 3 and 4. 

8 Bower v. Peate, 1 Q. B. D. 321. 

# Thél, Handelsrecht, sect. 70, cited in Wharton, "Agency, sect. 6. 
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be. So far as he expresses his principal’s assent to be bound to 
terms to be fixed by the agent, he is a mere messenger; in fixing 
the terms he is a stranger to the contract, which stands on the 
same footing as if it had been made before his personal function 
began. The agent is simply a voice affording the marks provided 
by the principal’s own expression of what he undertakes. Sup- 
pose a wager determined in amount as well as event by the spin- 
ning of a teetotum, and to be off if numbers are turned up outside 
certain limits; is it the contract of the teetotum? 

If agency is a proper title of our corpus juris, its peculiarities 
must be sought in doctrines that go farther than any yet men- 
tioned. Such doctrines are to be found in each of the great de- 
partments of the law. In-tort,’masters are held answerable for 
conduct on the part of their servants, which they not only have 
not authorized, but have forbidden. In contract, an undisclosed 
principal may bind or may be bound to another, who did not know 
of his very existence at the time he made the contract. By a few 
words of ratification a man may make a trespass or a contract 
his own in which he had no part in fact. The possession of a tan- 
gible object may be attributed to him although he never saw it, 
and may be denied to another who has it under his actual custody 
or control. The existence of these rules is what makes agency a 
proper title in the law. 

I do not mean to assume in advance that these rules have a 
common origin because they are clustered round the same subject. 
It would be possible to suggest separate reasons for each, and 
going farther still, to argue that each was no more than an appli- 
cation, even though a misapplication, of general principles. 

Thus, in torts it is sometimes said that the liability of the master 
is “in effect for employing a careless servant,” repeating the reason 
offered by the pseudo-philosophy of the Roman jurists for an ex- 
ceptional rule introduced by the pretor on grounds of public 
policy.!. This reason is shown to be unsound by the single fact 
that no amount of care in selection will exonerate the master ; 2 but 
still it might be argued that, whether right or wrong, this or some 
other notion of policy had led to the first of the rules which I se- 
lected as peculiar, and that at most the liability of a master for his 





1 Parke, B.,in Sharrod v. London & N. W. Ry. Co., 4 Exch. 580, 585 (1849) ; 1 Austin, 
Jurisprudence, Lect. 26, 3d ed., p. 513. Cf. The Common Law, 15, 16. 
2 Dansey v. Richardson, 3 El. & BI. 144, 161. 
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servant’s torts is only a mistaken conclusion from the general 
theory of tort. 

Then with regard to undisclosed principals in contract, it might 
be said that it was no hardship to hold a man bound who had 
commanded his servant to bind him. And as to the other and 
more difficult half of the doctrine, the right of an undisclosed 
principal to sue, it might be observed that it was first asserted in 
cases of debt,! where the principal’s goods were the consideration 
of the liability, and that the notion thus started was afterwards 
extended to other cases of simple contract. Whether the objec- 
tions to the analogy and to the whole rule were duly considered or 
not, it might be urged, there is no connection other than a purely 
dramatic one between the law of agency in torts and in contracts, 
or between the fact of agency and the rule, and here, as there, 
nothing more is to be found than a possibly wrong conclusion 
from the general postulates of the department of law concerned. 

Ratification, again, as admitted by us, the argument would con- 
tinue, merely shows that the Roman maxim “ ratihabitio mandato 
comparatur” has become imbedded in our law, as it has been 
from the time of Bracton. 

Finally, the theory of possession through servants would be 
accounted for by the servant’s admission of his master’s present 
right to deal with the thing at will, and the absence of any claim 
or intent to assert a claim on his part, coupled with the presence 
of such a claim on the part of the master. 

But the foregoing reasoning is wholly inadequate to justify the 
various doctrines mentioned, as I have shown in part and as I shall 
prove in detail hereafter. And assuming the inadequacy to be 
proved, it cannot but strike one as strange that there should run 
through all branches of the law a tendency to err in the same di- 
rection. If, as soon as the relation of master and servant comes in, 
we find the limits of liability for, or gain by, others’ acts enlarged 
beyond the scope of the reasons offered or of any general theory, 
we not only have good ground for treating that relation separately, 
but we fairly may suspect that it is a cause as well as a concomi- 
tant of the observed effects. 

Looking at the whole matter analytically it is easy to see that 





1 Scrimshire v. Alderton, 2 Strange, 1182 (H.16G.1I.). Cf. Gurratt v. Cullum (T. 9 
Anne, B. R.), stated in Scott v, Surman, Willes, 400, at p. 405 (H. 16 G. II.), and in 
Buller, N. P. 42. 
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if the law did identify agents with principals, so far as that identi- 
fication was carried the principal would have the burden and the 
benefit of his agent’s torts, contracts, or possession. So, framing 
a historical hypothesis, if the starting-point of the modern law 
is the patria potestas, a little study will show that the fiction of 
identity is the natural growth from such a germ. 

There is an antecedent probability that the patria potestas has 
exerted an influence at least upon existing rules. I have endeav- 
ored to prove elsewhere that the unlimited liability of an owner for 
the torts of his slave grew out of what had been merely a 
privilege of buying him off from a surrender to the vengeance of 
the offended party, in both the early Roman and the early German 
law. I have shown, also, how the unlimited liability thus estab- 
lished was extended by the preetor in certain cases to the miscon- 
duct of free servants.1 Of course it is unlikely that the doctrines 
of our two parent systems should have been without effect upon 
their offspring, the common law. 

The Roman law, it is true, developed no such universal doc- 
trines of agency as have been worked out in England. Only 
innkeepers and shipowners (waztae, caupones, stabulariz)) were 
made answerable for the misconduct of their free servants by the 
pretor’s edict. It was not generally possible to acquire rights 
or to incur obligations through the acts of free persons.? But, so 
far as rights of property, possession,? or contract* could be 
acquired through others not slaves, the law undoubtedly started 
from slavery and the patria potestas. 

It will be easy to see how this tended toward a fictitious identi- 
fication of agent with principal, although within the limits to 
which it confined agency the Roman law had little need and 
made little use of the fiction. Ulpian says that the act of the 
family cannot be called the act of the paterfamilias unless it is 
done by his wish. But as all the family rights and obligations were 
simply attributes of the persona of the family head, the summary 
expression for the members of the family as means of loss or gain 
would be that they sustained that persona, pro hac vice. For that 





1 The Common Law, 9, 15-20. 

2 Inst. 2,9, § 5; D. 44,7, 11; D. 45, 1, 126, § 2. 
8 Inst. 2, 9, esp. §§ 4, 5. Cf. D. 41, 1, 53. 

4 Inst. 3,17; D. 41, 1, 53; D. 45, 1, 38, § 17. 

5 D. 43, 16, 1, §§ 11-13. 
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purpose they were one with the paterfamilias. Justinian’s Insti- 
tutes tell us that the right of a slave to receive a binding promise 
is derived ex persona domini And with regard to free agents, the 
commentators said that in such instances two persons were feigned 
to be one.” 

Such a formula, of course, is only derivative. The fiction is 
merely a convenient way of expressing rules which were arrived 
at on other grounds. The Roman pretor did not make innkeepers 
answerable for their servants because “the act of the servant was 
the act of the master,” any more than because they had been 
negligent in choosing them. He did so on substantive grounds of 
policy — because of the special confidence necessarily reposed 
in innkeepers. So when it was held that a slave’s possession was 
his owner’s possession, the practical fact of the master’s power 
was at the bottom of the decision.’ ; 

But when such a formula is adopted, it soon acquires an inde- 
pendent standing of its own. Instead of remaining only a short 
way of saying that when from policy the law makes a master 
responsible fér his servant, or because of his power gives him the 
benefit of his slave’s possession or contract, it treats him ¢o that 
extent as the tort-feasor, possessor, or contractee, the formula 
becomes a reason in itself for making the master answerable and 
for giving him rights. If “ the act of the servant is the act of the 
master,” or master and servant are “considered as one person,” 
then the master must pay for the act if it is wrongful, and has the 
advantage of it if it is right. And the mere habit of using these 
phrases, where the master is bound or benefited by his servant’s 
act, makes it likely that other cases will be brought within the 
penumbra of the same thought on no more substantial ground 
than the way of thinking which the words have brought about. 

I shall examine successively the English authorities with regard 
to agency in tort, contract, ratification, and possession. But 
some of those authorities are of equal importance to every 
branch of the proposed examination, and will prove in advance that 
the foregoing remarks are not merely hypothetical. I therefore 
begin with citations sufficient to establish that family headship 
was recognized as a factor in regal rights and duties; that this 





1 Inst. 3, 17, pr. 18, in the older editions. 
2 D. 45, 1, 38, § 17, Elzevir ed. Gothofred, note 74. Cf. D. 44, 2, 4, note 17. 
8 The Common Law, 228. 
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notion of headship was extended by analogy so as to cover the 
relation of a master to freemen filling a servile place for the time 
being, and that the relations thus embraced were generalized 
under the misleading fiction of identity. 

The familia, Bracton says, embraces “ those who are regarded in 
the light of serfs, such as, &c. So, too, as well freemen as serfs, 
and those over whom one has the power of command.” ! 

In West’s Symboleography,? a work which was published 
towards the beginning of the reign of James I., and which, though 
mainly a form book, gives several glimpses of far-reaching in- 
sight, we read as follows: — 

“ The person is he which either agreeth or offendeth, and beside 
him none other. 

“And both may be bound either mediately, or immediately. 

“ Immediately, if he which is bound doe agree. 

“ Mediately, when if he, which by nature differeth from him, but 
not by law, whereby as by some bond he is fained to be all one 
person, doth contract, or offend, of which sort in some cases be 
those which be in our power, as a wife, a bondman, servant, a 
factor, an Attourney, or Procurator, exceeding their authority.” 

Here we see that the patria potestas is the substantive ground, 
that it is extended to cover free agents, who are not even domestic 
servants, and that it finds its formal expression in the fiction of 
identity. 

So, at the beginning of the next reign, it was said that an 
action for fire, due to the negligence of a wife, or servant, lay 
“ vers patrem familias.” * The extension of the liability, as shown 
by West, is sometimes expressed in later books by saying that it 
is not confined to cases where the party stands in the relation of 
paterfamilias to the wrong-doer;* but this only means that the 
rule extends to other servants besides domestic servants, and ad- 
mits the analogy or starting-point.® 

Every one is familiar with the fiction as applied to married 





1 “Et etiam familiae appellatio eos complectitur qui loco servorum habentur, sicut 
sunt mercenarii et conductitii. Item tam liberi quam servi, et quibus poterit imperari.” 
Bract., fol. 171 4. 

2 Lib. I., Sect. 3, ad fin. “Of the Fact of Man.” 

8 Shelley & Barr’s Case, 1 Roll. Abr. 2, pl. 7 (M. x Car. I.). 

4 Bac. Abr., Master and Servant, K.; Smith’s Master & Servant, 3d ed., 260. 

5 Laugher v. Pointer, 5 B. & C. 547, 554 (1826). Cf. Bush v. Steinman, 1 Bos. & P. 
404 (1799). 
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women. The early law dealt with married women on the 
footing of servants. It called both wives and servants chattels.! 
The wife was said to be in the nature of a servant,? and husband 
and wife were only one person in law.* So far was this identi- 
fication carried, so far was the persona of the wife swallowed up 
in and made part of her husband’s, that whereas, in general, as- 
signs could not vouch upon a warranty unless they were ex- 
pressly mentioned in it, a husband could always vouch upon a 
warranty made to his wife before marriage. By marriage, as 
was said in Simon Simeon’s case, “it vested in the person of the 
husband.” That is to say, although what actually happened was 
that the right to enforce a contract was transferred to a stranger, 
in theory of law there was no transfer, because the stranger had 
become the same person as the contractee.® 

Of course the identification between husband and wife, al- 
though by no means absolute, was far more complete than that 
between master and menial servant, just as in the latter case it 
went farther than in that of an agent employed for some partic- 
lar transaction. Even in the case of villeins, while the lord might 
take advantage of their possession or their title, he could not take 
advantage of contracts or warranties made to them.® But the idea 
and its historical starting-point were the same throughout. When 
considering the later cases, the reader will remember that it is 
incontrovertibly established that a wife was on the footing of a 
servant, that the consequences of the relation were familiarly ex- 
pressed in terms of the fiction of identity, and, therefore, that the 
applicability of this fiction to the domestic relations generally 
must have been well known to the courts long before the date of 
the principal decisions, which it will be my task to interpret. 

I now take up the liability of a master for the torts of his 





1 Y. B. 19 H. VI. 31, pl. 59; 2 Roll. Abr. 546 (D). 

2 1 Roll. Abr. 2, pl. 7. 

8 Dial. de Scaccario II., c. 18 ; Bract., fol. 4294; Y. B. 22 H. VI. 38, pl. 6; Litt. §§ 168, 
191; 3 Salk. 46; Com. Dig. Baron & Feme (D); 1 Bl. Comm. 442. 

4 The Common Law, 375, n. 2, 401, n. I. 

5 Simon Simeon’s Case, Y. B. 30 Ed. III. 14; s. c. ib. 6; 29 Ed. ITI. 48. I have 
seen no reason to change the views expressed in The Common Law, Lecture XI., to 
meet the suggestions of Prof. Ames in 3 Harv. Law Rev. 388, n. 6. Undoubtedly the 
letter of credit was known in the reign of Henry III. Roya! letter, Hen. III. 315. But 
the modern theory of contract applied to letters of credit, in my opinion, was not the 
theory on which assigns got the benefit of awarranty. Norcross v. Ames, 140 Mass. 188. 

6 Y. B. 22, Ass. pl. 27, fol. 93; Co. Lit. 117 4. 
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servant at common law. This has been supposed in England to 
have been manufactured out of the whole cloth, and introduced 
by the decision in Michael v. Alestree? in the reign of Charles II. 
In view of the historical antecedents it would be very extraordi- 
nary if such a notion were correct. I venture to think that it is 
mistaken, and that the principle has gradually grown to its 
present form from beginnings of the earliest date. I also doubt 
whether Michael v. Alestree is an example for the principle in 
question. It rather seems to me a case in which the damage 
complained of was the natural consequence of the very acts com- 
manded by the master, and which, therefore, as I have said above, 
needs no special or peculiar doctrine to account for it. It was an 
action on the case against master and servant; “ for that the De- 
fendants in Lzucoln’s-Inn Fields, a Place where People are always 
going to and fro about their Business, brought a Coach with two 
ungovernable Horses, & eux improvide incaute & absque debita 
consideratione ineptitudints loct there drove them to make them 
tractable and fit them for a Coach; and the Horses, because of 
their Ferocity, being not to be managed, ran upon the Plaintiff, 
and ** wounded him: The master was absent,” but both defend- 
ants were found guilty. “It was moved in Arrest of Judgment, 
That no Sczens is here laid of the Horses being unruly, nor any 
Negligence alledged, but ¢ contra, That the Horses were ungovern- 
able: Yet judgment was given for the Plaintiff, for it is alledged 
that it was zmprovide & absque debita consideratione ineptitudinis 
loci ; and it shall be intended the Master Sent the servant to train 
the Horses there.”* In other words, although there was no negli- 
gence averred in the mode of driving the horses at the instant of 
the accident, but, e contra, that the horses were ungovernable, which 
was the scope of the defendant’s objection, there was negligence in 
driving ungovernable horses for the purpose of breaking them in 
a public place, and that was averred, and was averred to have 
been done negligently. Furthermore, it was averred to have been 
done negligently by the defendant, which was a sufficient allega- 
tion on its face, and would be supported by proof that the defend- 
ant, knowing the character of the horses, ordered his servant 
to break them in a public resort. Indeed, the very character 
of the command (to break horses) imports sufficient knowledge ; 





1 2 Levinz, 172; Ss. C. 3 Keble, 650,1 Ventris, 295 (T. 28 Car. II.). 
2 2 Lev. 172. 
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and when a command is given to do the specified act complained of, 
it always may be laid as the act of the party giving the order. 

When I come to investigate the true history of this part of the 
law, notwithstanding the likelihood which I have pointed out that 
it was a continuation and development of what I have traced in 
one or both of the parent systems, I must admit that I am met 
with a difficulty. Even in Bracton, who writes under the full 
influence of the Roman law, I have failed to find any passage 
which distinctly asserts the civil liability of masters for their 
servants’ torts, apart from command or ratification. There is one 
text, to be sure, which seems corrupt as it stands and which 
could be amended by conjecture so as to assert it. But as the 
best manuscripts in Lincoln’s Inn substantially confirm the printed 
reading, conjecture would be out of place.? 

On the other hand, I do find an institution which may or may 
not have been connected with the Anglo-Saxon laws touching the 
responsibility of masters, but which, at any rate, equally connects 
liability of a different sort with family headship. 

At about the time of the Conquest, what was known as the Fr7th- 
borh, or frankpledge, was either introduced or grew greatly in im- 
portance. Among other things, the master was made the pledge of 
his servants, to hand them over to justice or to pay the fine himself. 

“‘Omnes qui servientes habent, eorum sint francplegii,” was the 
requirement of William’s laws. Bracton quotes the similar pro- 
visions of Edward the Confessor, and also says that in some 
counties a man is held to answer for the members of his family’ 
This quasi-criminal liability of master for man is found as late 
as Edward II. alongside of the other rules of frankpledge, with 
which this discussion is not concerned. Fitzherbert’s Abridg- 
ment‘ reads as follows: ‘“ Note that if the servant (serviens) of 
any lord while in his service (2 servicio suo existens) commits 
a felony and is convicted, although after the felony (the master) 
has not received him, he is to be amerced, and the reason is 
because he received him ‘in bourgh.’” Bracton, in like man- 
ner, says that the master is bound “ Emendare” for certain 





1 Sup. p. 346, n. 

2 Bract., fol. 115 a. 

8 “ Tenebitur ille, in quibusdam partibus, de cujus fuerint familia et manupastu.” 
Rract., fol. 124 4; z.¢., for the persons under his patria fotestas. LL. Gul. I.c. 52; LL 
Edw. Conf. c. 21 (al. 20). 

* Corone, pl. 428 (8 Ed. II. It. canc.). 
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torts of his servant,! meaning, as I take it, to pay a fine, not 
damages. 

But true examples of the peculiar law of master and servant are 
to be found before Edward II. The maxim respondeat superior 
has been applied to the torts of inferior officers from the time of 
Edward I. to the present day. Thus that chapter of the Statute of 
Westminster the Second,? which regulates distresses by sheriffs 
or bailiffs, makes the officer disregarding its provisions answerable, 
and then continues, “s¢ nom habeat ballivus unde reddat reddat 
superior suus.” So a later chapter of the same statute, after 
subjecting keepers of jails to an action of debt for escapes in 
certain cases, provides that if the keeper is not able to pay, his 
superior, who committed the custody of the jail to him, shall be 
answerable by the same writ. So, again, the eighteenth chapter 
of the Articuli super Chartas* gives a writ of waste to wards, for 
waste done in their lands in the king’s hands by escheators or 
sub-escheators, “‘ against the escheator for his act, or the sub-es- 
cheator for his act (if he have whereof to answer), and if he have 
not, his master shall answer (‘ sz respoigne son sovereign’) by like 
pain concerning the damages, as is ordained by the statute for 
them that do waste in wardships.” A case of the time of 
Edward II. interpreting the above statute concerning jailers is 
given in Fitzherbert’s Abridgment,® and later similar cases are 
referred to in Coke’s Fourth Institute.® 

It may be objected that the foregoing cases are all statutory. 
But the same principle seems to have been applied apart from 
any statute except that which gave counties the power to elect 
coroners, to make the county of Kent answerable to the king for 
a coroner's default, as well as in other instances which will be 
mentioned later.’ Moreover, early statutes are as good evidence 
of prevailing legal conceptions as decisions are. 





1 Bract., fol. 158 4, 171 a, 6,172.6. Cf. Ducange, “ Zmenda.” 

2 St. 13 Ed. I., St. I, c. 2, § 3. 

8 c 11, ad finem. “ Et sicustos gaole non habeat per quod justicietur vel unde solvat 
respondeat superior suus qui custodiam hujusmodi gaole sibi commisit per idem breve.”’ 

4 St. 28 Ed. I. c. 18. 

5 Dette, pl. 172 (M. 11 Ed. IL). 

6 4 Inst. 114; “45 E. 3,9, 10. Prior datife et removeable suffer eschape, respondeat 
superior, 14 E. 4. Pur insufficiency del bailie dun libertie respondeat dominus 
libertatis. Vid. 44 E. 3, 13; 50 E. 3, 5; 14 H. 4, 22; 11 H. 6, §2; 30 H. 6, 32.” 

7 See the writ of H. 14 Ed. III. ex parte Remem. Regis, rot. 9, in Scacc. in 4 Inst. 114, 
and less fully in 2 Inst. 175. “ Et quia ipse coronator electus erat per comitatum juxta 
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But again it may be objected that there were special grounds of 
public policy for requiring those who disposed of public offices of 
profit to appoint persons “for whom they will answer at their 
peril,” in the words of another similar statute as to clerks in the 
King’s Courts.!_ It might be said with truth that the responsibility 
was greater than in the case of private servants, and it might be 
asked whether respondeat superior in its strict sense is not an 
independent principle which is rather to be deemed one of the 
causes of the modern law, than a branch from a common stem. 
It certainly has furnished us with one of the inadequate reasons 
which have been put forward for the law as it is, — that somebody 
must be held who is able to pay the damages. 

The weight of the evidence seems to me to overcome these 
objections. I think it most probable that the liability for under- 
officers was a special application of conceptions drawn from the 
family and the power of the family head over his servants. Those 
conceptions were in existence, as I have shown. From a very 
early date, under-officers are called servants of their superior, as 
indeed it seems to be implied that they are, by the word “ sover- 
eign,” or even “superior,” in the statutes which have been cited. 
“ Sovereign” is used as synonymous with master in Dyer? In 
the Y. B., 11 Edward IV. 1, pl. 1, it is said, “If I make a deputy, 
I am always officer, and he performs the office in my right and as 
my servant;” and from that day to this, not only has the same 
language been repeated,’ but, as I shall show, one of the chosen 
fields for the express use of the fiction of identity is the relation 
of superior and under-officer. 

Under Edward III. it was held that if an abbot has a wardship, 
and a co-canon commits waste, the abbot shall be charged by it, 
“ for that is adjudged the deed of the abbot.”* This expression 
appears to me not only to apply the rule respondeat superior be- 
yond the case of public officers, but to adopt the fiction of identity 
as a mode of explaining the rule. 





formam statuti, etc. ita quod in defectu ejusdem coronatoris totus comitatus ut elector et 
superior, etc. (tenetur), habeant regi respondere, praecip(praeceptum fuit) nunc vic’ quod 
de terris et tenementis (hominum) hujusmodi totius comitatus in balliva sua fieri fac.” etc. 
See the other references in 4 Inst. 114, and further Y. B. 49 Ed. III. 25, 26, pl. 3. 

1 St. 2 H. VIL, ¢. 10. 

2 Alford v, Eglisfield, Dyer, 230 4, pl. 56. The passage will be cited later in dealing 
with factors. See also Y. B. 27 H. VIII. 24, pl. 3. 

8 Parkes v. Mosse, Cro. Eliz. 181 (E. 32 Eliz.); Wheteley v. Stone, 2 Roll. Abr. 556, 
pl. 14; s. c. Hobart, 180; 1 Bl. Comm. 345, 346. 

# Y. B. 49 Ed. III. 25, 26, pl. 3. 
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fa An earlier record of the same reign, although it turned on the 

~ laws of Oleron, shows that the King’s Court would in some cases 
hold masters more strictly accountable for their servants’ torts 
than is even now the case. A ship-master was held liable in 
trespass de bonis asportatis for goods wrongfully taken by the 
mariners, and it was said that he was answerable for all trespasses 
on board his ship.} 

A nearly contemporaneous statute is worth mentioning, al- 
though it perhaps is to be construed as referring to the fines which 
have been mentioned above, or to other forfeitures, and not to civil 
damages. It reads, “That no merchant nor other, of what con- 
dition that he be, shall lose or forfeit his goods nor merchandizes 

. for the trespass and forfeiture of his servant, unless he do it by the 
commandment or procurement of his master, or that he hath 
offended in the office in which his master hath set him, or in other 
manner, that the master be holden to answer for the deed of his 
servant by the law-merchant, as elsewhere is used.” The statute 
limits a previously existing liability, but leaves it open that the 
master still shall be holden to answer for the deed of his servant in 
certain cases, including those of the servant's offending in the office 
in which the master hath set him. It is dealing with merchants, to 
be sure, but is another evidence that the whole modern law is of 
ancient extraction. 

It must be remembered, however, that the cases in which the 
modern doctrines could have been applied in the time of the 
Year Books were exceedingly few. The torts dealt with by 
the early law were almost invariably wilful. They were either 
prompted by actual malevolence, or at least were committed with 
full foresight of the ensuing damage.’ And as the judges from 
an early day were familiar with the distinction between acts done 
by a man on his own behalf and those done in the capacity of 
servant,! it is obvious that they could not have held masters gener- 





1 Brevia Regis in Turr. London, T. 24 Ed. III., No. 45, Bristol, printed in Molloy, 
Book 2, ch. 3, § 16. 

2 St. 27 Ed. IIL. St. 2, cap. 19. 

8’ The Common Law, 3, 4, 101-103. I do not mean as a matter of articulate theory, 
but as a natural result of the condition of things. As to very early principles of liability 
see now Dr. Brunner’s most learned and able discussion in Sitzungsberichte der kén. 
Preuss. Akademie der Wissensch. xxxv. July 10, 1890. Uber absichtlose Missethat 
im Altdeutschen Strafrechte. Some of the cases mentioned by him, such as Beowulf, 
2435, had come to my notice. 

* See, ¢. g., Gascoigne in Y. B. 7 H. IV. 34, 35, pl. 1. 
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ally answerable for such torts unless they were prepared to go 
much beyond the point at which their successors have stopped.! 
Apart from frauds? and intentional trespasses against the master’s 
will ® I only know of one other case in the Year Books which is 
important to this part of my subject. That, however, is very 
important. It is the case concerning fire, which was the pre- 
cedent relied on by Lord Holt in deciding Turberville v. Stampe,® 
which in its turn has been the starting-point of the later decisions 
on master and servant.’ I therefore shall state it at length. 
Beaulieu sued Finglam, alleging that the defendant so negligently 
guarded his fire that for want of due guard of the same the plain- 
tiff’s houses and goods were burned. Markham [J.], A man is 
held to answer for the act of his servant or of his guest (osteller) - 
in such case; for if my servant or my guest puts a candle on a 
beam, (ez un pariet,) and the candle falls in the straw, and burns 
all my house, and the house of my neighbor also, in this case I 
shall answer to my neighbor for the damage which he has, guod 
concedebatur per curiam. Horneby [of counsel], Then he should 
have had a writ, Quare domum suam ardebat vel exarsit. Hull 
[of counsel], That will be against all reason to put blame or de- 
fault in a man where there is (#/ ad) none in him; for negligence 
of his servants cannot be called his feasance. Thirning [C. J.], 
If a man kills (¢ue ou occist) a man by misfortune he will forfeit 
his goods, and he must have his charter of pardon de grace. Ad 
quod Curia concordat. Markham, I shall answer to my neighbor 
for him who enters my house by my leave or my knowledge, or is 
entertained (Aoste) by me or by my servant, if he does, or any one 
of them does such a thing, as with a candle (come de chandel), or 
other thing, by which feasance the house of my neighbor is 
burned; but if a man from outside my house, against my will, 
puts the fire in the straw of my house, or elsewhere, by which my 
house is burned and also the houses of my neighbor are burned, 
for that I shall not be held to answer to them, etc., for this cannot 





1 Cf. Dr. & Stud. Dial. 2, c. 42 (A.D. 1530). 

2 Y. B.g H. VI. 53, pl. 37. 

8 Y. B. 13 H. VII. 15, pl. 10. Cf. Keilway, 3 4, pl. 7 (M. 12 H. VII.). 

4 Y. B. 2H. IV. 18, pl. 6. 

5 Carthew, 425, shows that the Year Book was cited. And the language of Lord 
Holt, reported in 1 Ld. Raym. 264, shows that he had it before his mind. 

6 Brucker v. Fromont, 6 T. R. 659; M’Manus v. Crickett, 1 East, 106; Patten z. 
Rea, 2 C. B. N. Ss. 606. 
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be said to be through ill-doing (ale) on my part, but against my 
will. Horneby then said that the defendant would be ruined if 
this action were maintained against him. ‘ Thirning [C. J.], What 
is that to us? It is better that he should be undone wholly, than 
that the law should be changed for him.! Then they were at issue 
that the plaintiff’s house was not burned by the defendant’s fire.” 

The foregoing case affords some ground for the argument which 
was vainly pressed in Turberville v. Stampe, that the liability was 
confined to the house? Such a limit is not unsupported by anal- 
ogy. By the old law a servant’s custody of his master’s things 
was said to be the master’s possession within his house, but the 
servant’s on a journey outside of it.2 So an innkeeper was liable 
for all goods within the inn, whether he had the custody of them 
or not.t So in the case which has been mentioned above, a mas- 
ter was said to be responsible for the acts of his servants on board 
ship. It will be noticed also that the responsibility of a house- 
holder seems to be extended to his guests. From that day to 
this there have been occasional glimpses of a tendency to regard 
guests as part of the familia for the purposes of the law.2 And 
in view of the fact that by earlier law if a guest was allowed to 
stop in the house three days, he was called hoghenehine or agen- 
hine, that is, own hine or servant of the host, it may be thought 
that we have here an echo of the /rzthborh.® But with whatever 
limits and for whatever occult causes, the responsibility of the 
head of the house for his servants was clearly recognized, and, it 
would seem, the identification of the two, notwithstanding a state- 
ment by counsel, as clear as ever has been made since, of the ob- 
jections to the doctrine. 

The later cases in the Year Books are of wilful wrongs, as I have 
said, and I now pass to the subsequent reports. Under Elizabeth 
a defendant justified taking sheep for toll under a usage to have 
toll of strangers’ sheep driven through the vill by strangers, and if he 
were denied by such stranger driving them, to distrain them. The 
defendant alleged that the plaintiff, the owner of the sheep, was a 
stranger, but did not allege that the driver was. But the court 





1 Y. B. 2 H. IV. 18, pl. 6. 

2 See also 1 Bl. Comm. 431; Noy’s Maxims, c. 44. 

8 Y. B. 21 H. VII. 14, pl. 21; The Common Law, 226. 

4 Y. B. 42 Ass., pl. 17, fol. 260; 42 Ed. III. 11, pl. 13. 

5 Y. B. 13 Ed. IV. 10, pl. 5; Southcote v. Stanley, 1 H. & N. 247, 250. 
5 Bract., fol. 1244; LL. Gul. I., c. 48; LL. Edw. Conf., c. 23. 


| 





AGENCY. 361 


sustained the plea, saying, “The driving of the servant is the driv- 
ing of the master; and if he be a foreigner, that sufficeth.” ! 

I leave on one side certain cases which often have been cited 
for the proposition that a master is chargeable for his servant's 
torts, because they may be explained otherwise and make no 
mention of it.? 

The next evidence of the law to which I refer is the passage 
from West’s Symboleography which was given in full at the out- 
set, and which gives the modern doctrine of agency as well as 
the fiction of identity in their full development. There are two 
nearly contemporaneous cases in which unsuccessful attempts were 
made to hold masters liable for wilful wrongs of their servants, in 
one for a piracy,’ in the other for a fraud. They are interesting 
chiefly as showing that the doctrine under discussion was in 
the air, but that its limits were not definitely fixed. The former 
sought to carry the rule vespondeat superior to the full extent of 
the early statutes and cases which have been referred to, and cited 
the Roman law for its application to public affairs. The latter cites: 
Doctor and Student. West also, it will have been noticed, indi- 
cates Roman influence. 

Omitting one or two cases on the liability of the servant, which 
will be mentioned shortly, I come once more to a line of authori- 
ties touching public officers. I have said that although there was 
a difference in the degree of responsibility, under-officers always 
have been said to be servants. 

Under Charles II. this difference was recognized, but it was laid 
down that “ the high sheriff and under-sheriff is one officer,” and on 
that ground the sheriff was held chargeable. Lord Holt expressed 
the same thought: “What is done by the deputy is done by the 
principal, and it is the act of the principal,” or, as it is put in the 
margin of the report, “ Act of deputy may forfeit office of prin- 





1 Smith v. Shepherd, Cro. Eliz. 710; M. 41 & 42 Eliz. B. R. 

2 The most important is Lord North’s case, Dyer, 161 a (T. 4 & 5 Phil. & M.); but 
there the master was a bailee bound to return at his peril(cf. The Common Law, 175-179). 
In Dyer, 238 4, pl. 38 (E. 7 Eliz.), a customer of a port was said to be liable to the penal- 
ties for a false return, although he made it through the concealment of his deputy. One 
or both of these cases are cited in Waltham v. Mulgar, Moore, 776; Southern v. How, 
Popham, 143; Boson v. Sandford, 1 Shower, 101 ; Lane v. Cotton, 12 Mod. 472, 489, etc. 

- § Waltham v. Mulgar, Moore, 776 (P. 3 Jac. I.). 

* Southern v. How, Cro. Jac. 468; s. c. Popham, 143; 2 Roll. Rep, 5,26; Bridgman 
125, where the special verdict is set forth. 

5 Cremer v. Humberston, 2 Keble, 352 (H. 19 & 20 Car. II.). 
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cipal, because it is guasz his act.”! Later still, Blackstone repeats 
from the bench the language of Charles’s day. “There is a dif- 
ference between master and servant, but a sheriff and all his 
officers are considered in cases like this as one person.” So his 
associate judge, Gould, “I consider [the under-sheriff’s clerk] as 
standing in the place of, and representing the very persons of . . , 
the sheriffs themselves.”2 Again, the same idea is stated by Lord 
Mansfield: “ For all civil purposes the act of the sheriff's bailiff is 
the act of the sheriff.” The distinction taken above by Blackstone 
did not prevent his saying in his Commentaries that under-officers are 
servants of the sheriff; * and in Woodgate v. Knatchbull,® Ashurst, 
J., after citing the words of.Lord Mansfield, adds, “ This holds, in- 
deed, in most instances with regard to servants in general;” and 
Blackstone says the same thing in a passage to be quoted here- 
after. 

Having thus followed down the fiction of identity with regard to 
one class of servants, I must now return once more to Lord Holt’s 
time. In Boson v. Sandford,® Eyres, J., says that the master of a 
ship is no more than a servant, “the power which he hath is by 
the civil law, Hob. 111, and it is plain the act or default of the 
servant shall charge the owner.” Again, in Turberville v. Stampe,’ 
Lord Holt, after beginning according to the Roman law that “ if 
my servant throws dirt into the highway I am indictable,” continues, 
“So in this case, if the defendant’s servant kindled the fire in the 
way of husbandry and proper for his employment, though he had 
no express command of his master, yet the master shall be liable 
to an action for damages done to another by the fire; for it shall 
be intended, that the servant had authority from his master, it 
being for his master’s benefit.” This is the first of a series of 
cases decided by Lord Holt® which are the usual starting-point of 
modern decisions, and it will be found to be the chief authority 





1 Lane wv. Cotton, 1 Salk. 17, 18; s. c. 1 Ld. Raym. 646, Com. roo (P. 12 W. IIL). 

2 Saunderson v. Baker, 3 Wilson, 309 s. c. 2 Wm. Bl. 832; (T. 12 G. III. 1772). 

8 Ackworth v. Kempe, Douglas, 40, 42 (M. 19 G. III. 1778). 

# 1 Bl. Comm. 345, 346. 

5 2 T. R. 148, 154 (1787). 

6 1 Shower, 101, 107 (M. 2 W. IIL). 

7 1 Ld. Raym. 264 (M.9 W. IIL.) ; s. c. 3 id. 250, Carthew, 425, Com. 32, 1 Salk. 13, 
Skinner, 681, 12 Mod. 151, Comb. 459, Holt, 9. 

8 Jones v. Hart, 2 Salk. 441; s. c. 1 Ld. Raym. 738, 739 (M. to W. III.) ; Middleton 
v. Fowler, 1 Salk. 282 (M. 10 W. III.) ; Hern v. Nichols, . “alk. 289. 
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relied on by cases which have become leading in their turn.’ It 
therefore is interesting to note that it only applied the principles 
of Beaulieu v. Finglam, in the Year Book 2 Henry IV., to a fire 
outside the house, that the illustration taken from the Roman law 
shows that Lord Holt was thinking of the responsibility of a 
paterfamilias, and that in another case within three years? he made 
use of the fiction of identity. 

I may add, by way of confirmation, that Blackstone, in his 
Commentaries, after comparing the liability of the master who 
“hath the superintendence and charge of all his household” if 
any of his family cast anything out of his house into the street, 
with that of the Roman faterfamilias,? further observes that the 
“master may frequently be answerable for his servant’s misbeha- 
vior, but never can shelter himself from punishment by laying the 
blame on his agent. The reason of this is still uniform and the 
same; that the wrong done by the servant is looked upon in law 
as the wrong of the master himself.’’* 

There is another line of cases which affords striking and inde- 
pendent evidence that the law of master and servant is a survival 
from slavery or other institution of like effect for the present 
purpose, and that the identification of the two parties was 
carried out in some cases to its logical result. If a servant, al- 
though a freeman, was treated for the purposes of the relation as 
if he were a slave who only sustained the persona of his master, it 
followed that when the master was liable, the servant was not. 
There seems to have been a willingness at one time to accept the 
conclusion. It was said under James and Charles I. that the sheriff 
only was liable if an under-sheriff made a false return, ‘for the 
law doth not take notice of him.”® So it was held in the latter 
reign that case does not lie against husband and wife for negli- 
gently keeping their fire in their house, ‘“‘ because this action lies 
onthe... custom... against patrem familias and not againsta 
servant or a feme covert who is in the nature of a servant. So 





1 Brucker v. Fromont, 6 T. R. 659; M’Manusz. Crickett, 1 East, 106; Patten v. Rea, 
2C. B.N. s. 606 (1857). 

2 Lane v. Cotton, 1 Salk. 17, 18. 

8 See also Noy’s Maxims, c. 44. 

* Bl. Comm. 431, 432. 

5 Cremer & Tookley’s Case, Godbolt, 385, 389 (Jac. I.) ; Laicock’s Case, Latch, 187 
(HB. 2:Car.. 1). 

6 Shelley & Burr, 1 Roll. Abr. 2, pl. 7 (M. 1 Car. I.). Cf. 1 Bl. Comm. 431; Com. 
Dig., Action on the case for negligence, A. C. 
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Rolle says that “if the servant of an innkeeper sells wine which 
is corrupt, knowing this, action of deceit lies not against the ser- 
vant, for he did this only as servant.”! So as to an attorney 
maliciously acting in a case where he knew there was no cause of 
action. ‘ For that what he does is only as servant to another, and 
in the way of his calling and profession.” ? 

Later this was cut down by Lord Holt to this rule that a ser- 
vant is not liable for a neglect (z.¢., a nonfeasance), “for they 
must consider him only as a servant; ” “ but for a misfeasance an 
action will lie against a servant or deputy, but not quatenus a 
deputy or servant, but as a wrong-doer.”® That is to say, al- 
though it is contrary to theory to allow a servant to be sued for 
conduct in his capacity as such, he cannot rid himself of his re- 
sponsibility as a freeman, and may be sued as a free wrong-doer. 
This, of course, is the law to-day.* Yet as late as Blackstone’s 
Commentaries it was said that “if a smith’s servant lames a 
horse while he is shoeing him, an action lies against the master, 
and not against the servant.® 

I think I now have traced sufficiently the history of agency in 
torts. The evidence satisfies me that the common law has started 
from the patria potestas and the frithborh, — whether following or 
simply helped by the Roman law, it does not matter, — and that it 
has worked itself out to its limits through the formula of identity. 
It is true that liability for another as master or principal is not 
confined to family relations; but I have shown partly, and shall 
complete the proof later, that the whole doctrine has been worked 
out in terms of master and servant and on the analogies which 
those terms suggested. 


O. W. Holmes, Fr. 


[ 70 be continued.] 





1 Roll. Abr. 95 (T.), citing no authority, and adding, “ Contra, 9 Hen. VI. 534.” The 
contradiction is doubtful. 

2 Anon., 1 Mod. 209, 210 (H. 27 & 28 Car. II.). Cf. Barker v. Braham, 2 W. BI. 
866, 869. 

8 Lane v. Cotton, 12 Mod. 472, 488, T. 13 W. III. Cf Mors. v. Slew, 3 Keble, 135 
(23 & 24 Car. II. 1671, 1672); also Mires v. Solebay, 2 Mod. 242, 244 (T. 29 Car. II.), 
for an exception by Scroggs, C. J. 

4 Sands v. Childs, 3 Lev. 351, 352; Perkins v. Smith, 3 Wilson, 328 (1752). 

5 : Bl. Comm. 431; Bac. Abr., Master & Servant, K. It is enough simply to refer 
to the law as to the liability of married women. 
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THE TRUE MEANING OF THE TERM “LIBERTY” IN 
THOSE CLAUSES IN THE FEDERAL AND STATE 
CONSTITUTIONS WHICH PROTECT “LIFE, LIB- 
ERTY, AND PROPERTY.” 





F there is one truth which, more than another, should be con- 
stantly borne in mind by one whose object is to ascertain the 
true meaning of any part of the law of our American constitutions, 
it is that that law is not a manufacture, but a growth, and that it 
is, therefore, impossible thoroughly to comprehend its true scope 
and meaning, without at least some knowledge of its history and 
development. In this respect, English and American constitu- 
tional law differs widely from that of France, for example, which 
is substantially nothing more than an attempt to establish a 
system of government on entirely new and theoretical principles, 
artistic in form, but without any very deep basis in the history 
and habits of the people. Such law, while it is the source and 
“garantie” of fundamental rights, is in no proper sense a conse- 
quence or generalization of rights existing independently, and if it 
should be abolished, the rights which it guarantees would dis- 
appear with it. The English Constitution, on the other hand, so 
far from being a work of modern art, a manufacttre, is the result 
of centuries of bloodshed and strife, during which the “ freemen” 
of England gradually secured their fundamental rights in the law 
courts, and established limitations of the regal power. In this 
view it is rather a result than a cause. It exists as a consequence 
or confirmation of the rights which it represents, and unless those 





NoTEe.— This essay received the prize offered by the Harvard Law School Asso- 
ciation to the graduating class of 1890.— EDs. 
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tights had been independently secured, the English Constitution 
could never have existed. In other words, it is part and parcel 
of the law of the land, a generalization of common-law rights, the 
natural outgrowth of the customs of the people. And so is it 
also with our American constitutions. They are historical instru- 
ments, the possessions of a people with a legal history beginning, 
not with the Declaration of Independence, but with that of their 
English brethren. They are not the beginning, but the end; for 
they represent the last stage in a series of changes, the great 
landmarks of which are the Magna Charta, the Petition of Right 
the Habeas Corpus Act, and the Bill of Rights. 

It is obvious, therefore, that one who seeks to put a true con- 
struction on any part of our constitutions must have a constant 
eye to its history, and this is particularly the case when one is 
dealing with a clause in a bill of rights, because an American bill 
of rights is a collection of words and clauses, many of which have 
had a definite meaning for centuries. It may be true that if our 
constitutions are to meet all the requirements of a constantly ad- 
vancing civilization, they must receive a broad and progressive 
interpretation. It is also true that upon no legal principle can an 
interpretation be supported, which ignores the meaning universally 
accorded to a word or clause for centuries, and the meaning which 
must, therefore, have been intended by those who inserted it in 
the constitution. It is perhaps well to bear this in mind at a 
time when there is a manifest tendency to regard constitutional 
prohibitions as a panacea for moral and political evils, to look 
upon courts of law, as distinguished from legislatures, as the only 
real protectors of individual rights, and to trust to the courts for 
remedies for evils resulting entirely from a failure to attend to 
political duties, — at a time, that is to say, when there is danger 
of loose and unhistorical constitutional interpretation. 

It is not within the scope of this essay to discuss at any length 





1 “The members of the convention unquestionably used the words they inserted in 
the constitution in the same sense in which they used them in their debates. Itis their 
object to be understood, and not to mislead, and they ought not to be supposed to have 
used familiar words in a new or unusual sense. And there is no reason to suppose that 
they did not use the word ‘imports,’ when they inserted it in the constitution, in the sense 
in which it had been familiarly used for ages, and in which it was daily used by them- 
selves. If in this Court, we are at liberty to give old words new meanings when we find 
them in the constitution, there is no power which may not, by this mode of construction, 
be conferred on the general government, and denied to the state.” — Chief Justice Taney 
in the Passenger Cases, 7 How. 478. 
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the nature and meaning-of liberty, as that term is used in a broad 
and general sense to denote the great object of all free govern- 
ments, — as it is used, for example, in the preamble of the Consti- 
tution of the United States. There are, however, a few general 
principles which it will be well to notice at this point. 

Liberty, or civil liberty, as it is often called, has been defined 
by a hundred eminent writers, one of whom has remarked that 
“most of these definitions are not worthy of notice.” As the 
term is used by philosophical writers, it does not appear to have 
any very definite meaning. As used by jurists, it is more capable 
of definition, because it signifies not so much a theory as a condi- 
tion, not so much an ethical conception as a concrete existence. 
In this sense it is defined by Blackstone to be the “liberty of a 
member of society,” and “no other than natural liberty so far re- 
strained by human laws (and no farther), as is necessary and 
expedient for the general advantage of the public.” With “ nat- 
ural liberty,” or, as Cicero phrased it, “the power of living as 
thou willest,” writers who are concerned with facts have nothing 
to do. Such persons deal only with liberty as it does or may 
exist, that is, in a state of society and in a body politic. A state 
of nature is a fiction. Inthis view the term is obviously a relative 
one, and it is, accordingly, proper to speak of modern and ancient, 
of Pagan and Christian, of English, of French, and of American 
liberty. Each of these systems has peculiar features, but they are 
all alike in one respect, in that they each and all represent the 
number and kind of important individual rights which have been 
secured in the social state under different forms of government. 
They all differ, in that no two of them afford precisely the same 
degree of right or liberty to those living under them. In England 
and the United States the number of rights and remedies which 
have been secured is very large. In Russia it is very small. 
Consequently, it is correct to say that Anglican liberty has reached 
avery high stage of development, while Russian liberty is, if the 
term were used in a more ethical sense, hardly worthy of the name. 
We are apt to connect the term with the particular form of gov- 
ernment under which we enjoy that for which the term stands, 
So it was with the ancients,—the Greeks and Romans,— who 
identified it with a republican form of government. So also 
Americans are apt to connect it with the same form of govern- 
ment, as represented by the Constitution of the United States. 
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At bottom, however, the word “liberty,” used in its broadest and 
most general sense, means and includes all those great rights, 
remedies, and guarantees which a human being has in a given 
state of society or under a given government, and that is the way 
it was used by our ancestors, who entitled their bill of rights a 
“body of liberties,” and by Blackstone, in his chapter on the 
Absolute Rights of Individuals! Taken in this sense, as being 
synonymous with civil or social rights, as distinguished from 
“natural” rights, American liberty includes the rights of life; of 
freedom of the person, of speech, and of the press; of religious 
freedom; of petition; of discussion; of marriage; of taking part 
in the government, and many others. All such rights are— 
with certain limitations, which make them truly social or civil 
rights, and apart from which the above terms cannot be under- 
stood — enjoyed in this country, as a matter of fact, whether or 
not they are all declared in our constitutional law. The question 
with which we are at present concerned, however, is the latter, or 
rather, is the question as to how many of the above-mentioned 
rights are included under a particular term in a particular clause 
in our most fundamental law. 

In the Federal Constitution and in the constitutions of at least 
twenty-eight of our States there are clauses which in substance 
declare that no person shall be deprived of “life, liberty, or 
property (sometimes ‘estate’), but by the judgment of his peers 
or the law of the land.” In some constitutions the same rights 
are first declared in the ancient terms of the prototype of 
these clauses (to be noticed later), and are then summarized as 
above; and in some we find instead of “ judgment of his peers 
or law of the land,” the expression ‘“‘ due course (or ‘ process’) of. 
law; ”. but it is well settled that “due process of law” and “law 
of the land” are identical in meaning,? and the other variations 
are not important, because they do not affect the identity or his- 
tory of the clause. A somewhat similar combination of terms 
occurs in other places in several of our constitutions, where 
perhaps the term “liberty” is used in a different sense.® At 
present, however, we are concerned with it as it is used in this 





1 See also Lieber on Civil Liberty. 

2 1 Cooley’s Blackstone, 135, n. 

8 See, for example, the Constitution of Massachusetts, which, following the Declaration 
of Independence, declares that all men have natural rights to life, liberty, and the 
pursuit of happiness. 
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peculiar connection, namely, in those clauses. which forbid the 
taking of the three liberties in question unless by due process of 
law or the law of the land, unless, as Webster has so well ex- 
pressed it, “ by the general law, which proceeds upon inquiry, and 
renders judgment only after trial The meaning is that every 
citizen shall hold his life, liberty, and property under the pro- 
tection of the general rules which govern society.” In this 
connection we shall perhaps find that the term “liberty” is fairly 
susceptible of a somewhat narrower construction than when used 
collectively to denote all those rights of which, generally speaking, 
no man ought to be deprived under any circumstances whatever ; 
to denote, that is, an ideal of government. In this present con- 
nection the deprivation of the right named is contemplated as a 
necessary and usual thing. Indeed, it is worth noticing that in 
this connection the word and clause with which we are dealing 
are in almost every instance inserted in a section of the constitu- 
tion dealing exclusively with the conduct of criminal trials, with 
the privileges of the accused, with a process in which the whole 
question is whether the person concerned shall be deprived of one 
or the other of certain rights - that is, of life, or personal liberty, 
or property as a penalty for crime; and it is declared that he 
shall not, without due process of law. A priori, therefore, it 
would seem that in this connection the term is not used in its 
broadest sense to denote all civil rights, but, like the terms “life” 
and “property,” to denote one particular kind of civil right, of 
which the law is accustomed to deprive persons by way of punish- 
ment. 

The clause in question has a definite and a most ancient history. 
It is of Teutonic origin, and Professor Stubbs states that the very 
formula here used is probably adopted from the laws of the 
“Franconian and Saxon Cesars.”! At any rate we find it in 
almost precisely the same form in which it has been incorporated 
into many of our American constitutions at the beginning of the 
thirteenth century in the Magna Charta of King John of England.” 
That century comprises at once the gloomiest and the most 
auspicious period of English history. During that century the 
English people were oppressed by a foreign and conquering race, 
were ruled by two of the worst kings that ever ascended the 





1 Constitutional History of England, vol. 1, p. 577. 
2 Stubbs’ Select Charters, 301. 
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English throne, and were in large numbers reduced to a condi- 
tion of slavery. Yet during that same period the foundations 
of the English parliament, the English constitution, and the 
science of the English common law were laid. On June 15, 1215, 
King John, at the point of the sword, was compelled by the English 
barons to affix his seal to the “ Great Charter of English Liberties,” 
—a document upon which the unstinted praise of historians of 
every school and stamp has ever since been lavished. In one | 
aspect the Magna Charta represents an end and consummation, in 
another a beginning. It was, for the most part, a compilation 
of the ancient customs of the realm,’ or the laws of King Ed- 
ward the Confessor as they existed before the Norman conquest. | 
On the other hand it was the first great declaration of the rights of 
the new nation, the various elements of which several causes had 
combined to unite and consolidate, and from this time forth the 
constant demand of the people is for a confirmation, not of the 
“Leges Edwardi,” but of the Magna Charta. It was, according 
to Lord Coke, confirmed no less than thirty-two times by sub- 
sequent monarchs. During the long reign of Henry III. the 
rights which had been wrested from King John were not only 
preserved, but also increased. During that of Edward I., who 
attempted to govern arbitrarily, it was the same. One remedial 
statute after another was passed, until finally every Englishman 
came to regard the Magna Charta and its confirmations as his 
birthright. We are told by Hallam that it is doubtful whether 
there are any essential privileges of Englishmen, “any funda- 
mental securities against arbitrary power, so far as they depend 
upon positive institution, which may not be traced to the time of 
the Plantagenets. The same author has characterized the Great 
Charter as “still the keystone of English liberty. All that has 
since been obtained is little more than confirmation or commentary ; 
and if every subsequent law were to be swept away, there would 
still remain the bold features that distinguish a free from a despotic 
monarchy.” 
It should be noticed, however, that the main object of those 
who did most to obtain the charter was to secure their own 
rights, not those of others. At that time the barons themselves 
were really the chief oppressors of the people. The king did 
all he could in that direction; but he was one, the barons many. 





1 Blackstone’s Law Tracts, p. xii. 
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The king oppressed his barons, and they oppressed the people. 
The kind of oppression to which the barons were subjected 
by the king was, moreover, very different from that exercised 
by the former on the people. It consisted, mainly, of the hard- 
ships incident to the feudal system, such as wardship and mar- 
riage, aids and escuage. But the wrongs suffered by the people at 
the hands of the barons were far more intolerable. They. were de- 
spoiled of their property, were taken and imprisoned in the castles 
of the barons in order to extort ransoms, and were even put to 
death without any pretence or process of law. The chronicles of 
that period afford evidence of systematic outrages practised by 
the barons on the people for which it would be difficult to find a 
parallel in English history. This has not been sufficiently borne 
in mind by those historians who have eulogized the English 
barons for their great solicitude concerning the interests of the 
people, for their generosity in caring for the interests of the people 
as well as their own, and for their foresight in establishing such 
far-reaching and eternal principles of liberty. The truth seems to 
be, not only that the charter was obtaiged chiefly through the 
efforts of the barons, but also that it was intended, first of all, for 
their protection. The bulk of it relates to feudal matters, applied 
only to those who held land by military tenure, and therefore 
affected the mass of the people only indirectly. It has been sug- 
gested that those articles which do include the people, and which 
are of-a fundamental character, were inserted at the instance of 
the king. Whether or not such is the truth, however, the Great 
Charter did contain at least one provision which included all free- 
men, protected them against all persons, and which, if enforced, 
would forever secure to them their most fundamental rights. 
Moreover, — and this is the point especially to be noticed, — that 
article was intended rather to afford a practical remedy for cruel 
and intolerable invasions of certain elementary rights than to 
announce theoretical principles of right for future ages, — or even 
for themselves, — or to establish a great principle of what we of 
this century are pleased to call “constitutional” law.! Nor did 
it declare it to be self-evident “ that all men are created equal; 
that they are endowed by their Creator with certain inalienable 
rights; that among these are life, liberty, and the pursuit of ‘hap- 
piness.” This is worth observing, because it throws a strong light 





1 Macaulay’s History of England, vol. 1, ch. 1. 
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on the article of which our “life, liberty, and property” clauses 
are either copies or slight variations. 

The provision referred to is, of course, the thirty-ninth article 
of the Great Charter. It declares that “ nullus liber homo capia- 
tur, vel imprisonetur, aut dissaisiatur, aut utlagetur, aut exuletur, 
aut aliquo modo destruatur, nec super eum ibimus, nec super eum 
mittemus, nisi per legale judicium parium suorum, vel per legem 
terrae.” 1 No freeman shall be taken, or imprisoned, or disseized, 
or outlawed, or banished, or any ways destroyed; nor will we pass 
upon him, nor send upon him,? unless by the legal judgment of 
his peers, or by the law of the land. In the confirmatory statute of 
9 Henry III., which is the form of the Great Charter found in the 
Statutes at Large, and is therefore part of the existing law. of 
England, the above article is slightly enlarged. After the word 
“ disseized ” we find “ of his freehold, or liberties, or free customs ” 
( “de libero tenemento suo, vel libertatibus, vel liberis consuetu- 
dinibus suis” ),2— an addition obviously intended to explain the 
right of property which the word “disseized” represents and 
declares. In another statute, passed in the fifth year of Edward 
III., the same article is rendered as follows: ‘‘ No man shall be 
attached by any accusation, nor forejudged of life or limb, nor 
his lands, tenements, goods, nor chattels seized into the king’s 
hands, against the form of the Great Charter and the law of the 
land,” — a clear declaration of the rights of personal liberty, life, 
and property. In 25 Ed. III. Statute 5, chapter 4, we find a 
more extended reading: “None shall be taken by petition or 
suggestion made to our lord the king, or to his council, unless it 
be by indictment or presentment of good and lawful people of the 
same neighborhood where such deeds be done, in due manner, or 
by process made by writ original at the common law; nor that 
none be out of his franchises, nor of his freeholds, unless he be 
duly brought into answer and forejudged of the same by due 
course of law.” Finally in 28 Ed. III., c. 3, the same declara- 
tion of rights is put still more clearly as follows: “No man, of 
whatever estate or condition that he be, shall be put out of land 





1 Stubbs’ Select Charters, jor. 

2 That is, send others to pass upon, or condemn him; 2 Institute, 54. 

8 “ Libertatibus ” is evidently used here in the technical sense, meaning a privilege 
of an exclusive nature —a franchise. “ Liberis consuetudinibus” means simply cus 
tomary rights. 
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or tenement, nor taken nor imprisoned, nor put to death, without 
being brought in answer by due process of law.” } 

The last four enactments are simply confirmations of the thirty- 
ninth article of the original charter, just as that article may be 
said to be a confirmation of the common law as it stood in 1215.? 
The rights set forth were not conceived of for the first time in 
1215. They were rights which free Englishmen had always 
claimed, and theoretically had always possessed under the com- 
mon law. The importance of the thirty-ninth article of the Magna 
Charta is, that it was almost the first clear and perfect publication 
of those rights, and that after it the mass of the people came to know 
more thoroughly and more universally, precisely what their rights 
were in theory, and so were able to make a harder fight for them 
in practice. In short, the article was a plain, popular statement 
of the most elementary rights. What, then, were those rights? ? 
In the original clause and in all its confirmations the general 
classification is the same, and, expressed in more modern phrase- 
ology, is simply life (including limb and health), personal 
liberty (using the phrase in its more literal and limited sense 
to signify freedom of the person or body, zo?¢ all individual 
rights), and property.* In 1215 the expression “ personal lib- 
erty” was not in use, but the idea, or better,— considering the 
condition of England at the time,—the ideal, was not only 
known, but, as we see, was set up in the above series of enact-_ 
ments; and the terms employed to express it were sufficiently 
plain: “No freeman shall be taken or imprisoned.” Could 
any words more clearly express what we of this century intend 
when we talk about personal liberty, or about the great Habeas 
Corpus principle of Anglican liberty? It would seem not. It 
would seem, indeed, that the words which we should naturally 





1 For copies or confirmations of this article of Magna Charta by the early American 
Colonists see the Massachusetts “ Body of Liberties,” of 1641, and the “ General Fun- 
damentals” of the Plymouth Colony, 1 Hazard’s State Papers, 408. 

22 Coke’s Inst., proem; 1 Blackstone’s Com’s, 128. 

8“ But the essential clauses of Magna Charta are those which protect the personal 
liberty and property of all freemen, by giving security from arbitrary imprisonment and 
arbitrary spoliation. ‘No freeman shall be taken or imprisoned,’ etc. It is obvious that 
these words, interpreted by an honest court of law, convey an ample security for the two 
main rights of civil society. From the era, therefore, of John’s Charter, it must have 
been a clear principle that no man can be detained in prison without trial.” Hallam’s 
Middle Ages, 423. 

#4 Blackstone’s Com’s, 424. 
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use to-day to explain what is meant by personal freedom are the 
precise equivalents of the plain, simple Latin terms of that age: 
“Nullus liber homo capiatur vel imprisonetur.” These words 
were, moreover, employed in the thirty-ninth article to express an 
idea which was just as dear to the men of that time as it is to 
us, remote as was the prospect of its complete realization in 
1215. When they drew the famous thirty-ninth article that 
right was put first; and Lord Coke remarks, —in his commen- 
taries on the article, where he points out that the evils from 
the laws of the land are to protect the subject, are recited in the 
order in which they most affect him, —that “this hath first place, 
because the liberty of a man’s person is more precious to him 
than everything else that it is mentioned, and therefore with great 
reason should a man by law be relieved in that respect, if 
wronged.” Coke then discusses the meaning of the word “ dis- 
seized,” which he finds to include several varieties of rights, all 
of which may be included under the term “ property,” — which, 
however, does not occur in the Magna Charta or in any of its con- 
firmations. According to Coke, this right is classified after that of 
personal liberty, because less sacred. Nevertheless, in the statute 
28 Ed. III. c. 3, cited above, which is a confirmation of the thirty- 
ninth article in the original charter, the order of rights in the latter is 
reversed, property coming first, then personal liberty, then life. It 
seems, however, that no great importance is to be attached to the 
arrangement. The essential point is that all the enactments cited 
—to which others might be added — declare three great funda- 
mental rights by prohibiting the doing of certain acts. Those 
rights are, perhaps, the most elementary and important rights 
conceivable, and are the ones with the development of which 
English constitutional history is chiefly concerned. They were 
brought together, and for the first time authoritatively and pub- 
licly announced to Englishmen as Englishmen in the thirty-ninth 
article of the Great Charter. 

At what period the rights in question took on their present 
nomenclature and began to be termed the rights of “life, liberty, 
and property” it is impossible to say with any precision. The 
terms themselves are probably as old as the language. It cannot 
be said that they are fortunate ones in this particular connection 
and combination, because their meaning is vague and uncertain 








1Second Institute, 54. - 
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without some historical explanation. Perhaps such uncertainty is 
a necessary evil in all instruments which, like American bills of 
rights, represent a long period of development. The terms used 
in the original article are much more definite, and in some of our 
constitutions have been copied literally, with the words “life, liberty, 
and property” added by way of summary, and, as it seems, by way 
of supererogation.!. We have noticed that the the term “liberty,” 
generally in the plural number, was formerly used to denote a 
right or privilege. Thus the Magna Charta itself was entitled the 
“Charta Libertatum.” We have also noticed that the expression 
“ civil liberty ” is, in the same sense, simply a collective for all the 
rights, political, religious, and civil (using the word “civil” in the 
narrow and rather loose sense which it has recently acquired in 
this country), which a person has in a given social body, 
that is, under a given government. The term was formerly used 
in still another way, to denote, not any right or privilege, but an ex- 
clusive right or a franchise, and that is probably the sense in which 
it was used in the thirty-ninth article of Magna Charta, as confirmed 
by 9 Hen. III. c. 29. In all these cases, however, the term was not 
used in connection with the fundamental rights of life and property 
to express a third great right, as is the case in our American con- 
stitutions, and in the latter it must, therefore, be held to have 
a different meaning. In them it is not used to denote any and all 
rights, or to denote a right vested exclusively in one person, but 
to denote a particular kind of right to which every person is 
entitled, unless it is taken away by due process of law. It is used, 
in other words, just as the terms “life” and “ property” are used, 
each to express a special kind of right. It is as unreasonable to 
say that “liberty,” in this connection, includes all civil rights, as 
it is to say that the term “life” includes them, or that the term 
“property” includes them. If it did, it would include life and* 
property, and the clause reading, “no person shall be deprived of 
life, all his rights, or property,” would be an absurdity on its face, 
The fact is that each of these terms has a peculiar and definite 
meaning, and it seems clear, on the whole, considering the history 
of the clause, that the term in question means personal liberty, 
or freedom of the person from restraint. Personal liberty was a 
common-law right in England in 1215, and long before; it was 
one of the great rights declared in the thirty-ninth article of the 





1 See, for example, the constitutions of Massachusetts, New Hampshire, and Maryland. 
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Great Charter; it was insisted upon in all the confirmations of 
that article, and is there always found in connection with the 
rights of life and property; its infringement was the chief com- 
plaint in the Petition of Right of 1627, and the Habeas Corpus 
Act of 1679 was passed solely to secure it against usurpation. 
Altogether, it may be said that the history of the growth and 
development of the right of personal liberty is the main element 
in the history of early English constitutional law, that the idea of 
personal liberty pervades the history of the Anglo-Saxon race, and 
that it is, therefore, not surprising to find it classified with the 
rights of life and property as one of the three greatest civil 
“ liberties.” 

It may, however, be contended that although the term “ liberty” 
is not used in the clauses under discussion in its broadest sense to 
include all the rights one has in a body politic, it does include other 
great and important rights besides that of personal liberty, as, 
for example, religious liberty, liberty of speech and of press, 
liberty to bear arms, of petition and discussion, liberty to obtain 
justice in the courts, and many others, all of which are to-day 
regarded as fundamental rights in this country. It may be 
argued, in other words, that the term “liberty” is a broader one 
than the terms used in Magna Charta, and may well be interpreted 
to include other rights besides that of personal freedom, for the 
reason that it was probably intended so to do by the framers of 
our constitutions. There are several answers to this argument. 
In the first place, the clauses in our American constitutions are, 
as we have seen, mere copies of the thirty-ninth article of Magna 
Charta, which knows nothing of such rights as the above. In 
the second place, the term “liberty,” while it was not used in the 
thirty-ninth article, was used in its present connection with the 
terms “life” and “property” long before the framing of our 
American constitutions, and when so used meant simply per- 
sonal liberty. It would, therefore, naturally be used by the 
framers of our constitutions in that sense. To establish this it 
is only necessary to refer to Blackstone. In one place Black- 
stone remarks: “The Great Charter protected every individual 
of the nation in the free enjoyment of his life, liberty, and 





1 See Judge Cooley’s discussion of the fourteenth amendment in the appendix of his 
edition of Story on the Constitution. See also his discussion of “ Civil Rights ” in the 
“ Principles of Constitutional Law.” 
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property unless declared to be forfeited by the judgment of his 
peers or the law of the land,” referring, of course, to the thirty- 
ninth article. In another place he discusses the subject more at 
length, and after defining the absolute rights of individuals, 
“which are usually called their liberties,” to be “those rights 
which are so in their primary and strictest sense, such as. would 
belong to their persons merely in a state of nature, and which 
every man is entitled to enjoy whether out of society or in it,” he 
goes on to enumerate them: “These rights may be reduced to 
three principal or primary articles: the right of personal security” 
(under which he includes life, limb, health, and reputation, the 
same rights which Coke and other commentators on the thirty- 
ninth article include under the terms “ aliquo modo destruatur,” 
and which may fairly be included under the term “life” in our 
constitutions), “the right of personal liberty, and the right of pri- 
vate property, because, as there is no other known method of 
compulsion or of abridging man’s natural free will but by an 
infringement of one or the other of these importants rights, the 
preservation of these, inviolate, may justly be said to include the 
preservation of our civil immunities in their largest and most exten- 
sive sense.”! Blackstone defines personal liberty to be the “ power 
of locomotion, of changing situation, or moving one’s person to 
whatever place one’s inclination may direct, without imprisonment 
or restraint, unless by due course of law,” and he observes that it 
is perhaps the most important of all civil rights). He means by 
personal liberty simply freedom from restraint of the person. Itis 
instructive to note that Blackstone, in discussing each “ absolute ” 
right, points out that it is declared and secured by the famous article 
of the Great Charter. He cites the words “ nullus liber homo aliquo 
modo destruatur ” as the constitutional security for the right of life 
or personal security; the words “ capiatur vel imprisonetur” for 
the right of personal liberty, and the words “ dissaisiatur de libero 
tenemento” for the right of private property. It is evident, there- 
fore, that his classification of fundamental rights under the terms 
“life,” “liberty,” and “ property,” like that of all other commenta- 
tors, is derived from the thirty-ninth article. It is evident, also, 
that he had no conception of religious liberty, liberty of press 
and speech, or political liberty (meaning thereby the right to 
take part in the government, ¢. g., the right to vote) as absolute 





1 1 Bl. Com’s, chapter on “ Absolute Rights of Persons.” 
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rights of individuals. They are not mentioned in his discussion 
of the subject. He does, indeed, name certain other important 
individual rights besides those of life, personal freedom, and 
property, such as the right of petition, of securing justice in the 
courts, and of bearing arms; but he says that these “serve princi- 
pally as networks or barriers to protect and maintain inviolate the 
three great and primary rights.” 

‘ In “ Care’s English Liberties,” a collection of important English 
Charters which had a wide circulation in the American colonies, 
the fifth edition of which was published in Boston in 1721, we 
find the same classification of rights in the same terms, and in 
every case the term “liberty” is explained to mean freedom of 
the person from restraint. For example, in his comment on the 
Habeas Corpus Act the author says: — 


There are three things which the law of England (which is a law 
of mercy) principally regards and taketh care of, viz., life, liberty, and 
estate. Next to a man’s life the nearest thing that concerns him is 
freedom of his person; for indeed, what is imprisonment but a kind of 
civil death? ‘Therefore, saith Fortescue, cap. 42, the laws of England 
do, in all cases, favor liberty. The writ of Habeas Corpus is a remedy 
given by the common law, for such as were unlawfully’ detained in 
custody, to procure their liberty.’ 


Chancellor Kent made precisely the same enumeration of funda- 
mental rights, with religious liberty added as a distinct and sepa- 
rate right.?, There is no suggestion of its being included in the 
clauses in question. Indeed, religious freedom is a modern idea, 
and may be regarded as one of the contributions of this country 
to civil liberty. It was totally suppressed and unrecognized in 
England in the seventeenth century. In theory it does not exist 
in England to-day. Any person who publishes a denial of the 
truth of the Christian religion, or of the existence of God, commits 
a blasphemous libel, and is, on the existing law, liable to impris- 
onment. It matters not whether the terms of the publication 
are decent or otherwise. So, a denial of the truth of Christianity, 
or of the Scriptures, by any person who has been educated as a 
Christian in England, is a criminal offence, entailing severe punish- 





1 Care’s English Liberties (Ed. 1721), p. 185. 
2 Kent’s Com’s, vol. 2, chap. I. 
8 Hume’s History of England, vol. vi. 158, 165. 
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ment.! Even in this country religious liberty has not always 
flourished. In fact all the early colonies, except Rhode Island, 
absolutely denied it, and it cannot be said to have become gener- 
ally established as a right until well into the last century. And 
so it is with what we call “liberty of the press,” which means 
nothing more than liberty to publish any statement without the 
permission of a licenser, or freedom from censorship. This 
right is also of very recent origin. It is not mentioned in the 
Petition of Right (1627), nor in the Bill of Rights (1689), of so 
little importance did it seem to those engaged in redressing the 
grievances of that time in England.? In the colonies the feeling 
was the same. In 1671 Governor Berkeley, of Virginia, ‘‘ thanked 
God that there were no free schools or printing; and I hope we 
shall not have them these hundred years; for learning hath 
brought disobedience and heresy into the world, and printing 
hath divulged them. God keep us from both.”® He was speak- 
ing of the condition of the colonies in reply to English Commis- 
sioners. In 1683, when Governor Dongon was sent out as gov- 
ernor of New York, he was expressly directed not to allow any 
printing.* In Massachusetts the publication even of State papers 
did not become free until 1719.5 Yet at this time, as always, the 
colonists most strenuously asserted their rights to life, liberty, 
and property; and Chalmers, in his Colonial Annals, declares that 
they are ‘assuredly entitled to the same liberties which are 
enjoyed by those whom they had left within the realms.” “ They 
were entitled to personal security, to private property, and, what 
is of most importance of all, to personal liberty.”® On the whole, 
therefore, one is fully justified in saying that liberty of press and 
religion, and of speech, were unknown and unclaimed as rights, 
not only when the thirty-ninth article of Magna Charta was formed, 
but also centuries later when the terms of that article became 
paraphrased or consolidated into the more modern expression, 
“life, liberty, and property.” That phrase was probably in use 





1 9 & 10 Will. III. c. 35 ; 53 Geo. III. c. 160; Dicey on the “ Lawof the Constitution,” 

257: 
: 2 It was not fully obtained in England until 1694. See 2 Cooley’s Blackstone, 135, 

note (a). 

3 Chalmers’ Annals, 328. 

# 2 Hildreth’s History, 77. 

5 2 Hildreth, 298. 

6 Chalmers’ Annals, 678. 
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long before the eighteenth century, and when used could not have 
included the above rights because they did not exist at all, or 
were not deemed important. Such being the case, and the terms 
having taken on a fixed meaning, it is reasonable to suppose 
that the makers of our constitutions used them with that meaning, 
just as Blackstone did when he employed them to denote the three 
great absolute rights of individuals. 

In regard to such “liberties” as those of petition and discus- 
sion, of trial by jury, of Habeas Corpus, of bearing arms for 
defence, of taking part in the government, and many others, im- 
portant as such rights are, they cannot be said to be fundamental in 
the sense that life, personal liberty, and property are fundamental 
rights. Strictly speaking, they are not substantial rights at all. 
As ends in themselves they are-of no value. They are what 
Blackstone terms “subordinate” rights. In other words, they are 
really the remedies or means which must often be employed in 
order fully to obtain and enjoy the real and substantial liberties. 
If the term “liberty” is held to mean civil liberty in its broad 
sense, all such rights must undoubtedly be included within it; 
but so must the rights of life and of property. It is only fair to 
assume that when the term was used by the framers of our consti- 
tutions, it was intended by them to have a definite meaning. As 
has been indicated, it had always had a definite meaning in the 
past. It is barely possible that they intended it to comprise all 
the liberties a person was to have under the form of government 
which they were about to establish. But if such was their inten- 
tion, why did they use the term in its ancient connection, with two 
other terms which had a historical meaning, but which, upon that 
theory, would be entirely superfluous and meaningless? If they 
intended it to mean civil liberty, and to include such rights as 
those of marriage, of education, and of employment, it would, 
of course, necessarily include the more fundamental rights of 
life and property, and the enumeration of the latter would be 
useless. If their intention was as supposed, it would surely 
have been more natural for them to have inserted a clause 
reading: ‘“ No person shall be deprived of any of his civil rights 
or liberties unless by due process of law.” Such a clause was 
inserted in the constitution of New York, article 1, section 1 of 
which provides that “no member of this State shall be disfran- 
chised or deprived of any of the rights or privileges secured to 
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any citizen thereof unless by the law of the land or the judgment 
of his peers.” And yet another section of the same article, in 
providing for the rights of criminals, declares that “no person 
shall be subject to be twice put in jeopardy for the same offence; 
nor shall be compelled, in any criminal case, to be a witness 
against himself; nor be deprived of life, liberty, or property without 
due process of law.” If the term “liberty ” in the last clause has the 
meaning sometimes suggested, the first clause is entirely superflu- 
ous; and yet it is a canon of the interpretation of solemn instru- 
ments like constitutions, that a clause is not to be so construed as 
to render another clause entirely superfluous without very strong 
evidence. 

Moreover, the important rights which, if the term is used in 
the broad sense, must be included within it, are in all our consti- 
tutions specially provided for in separate, and often elaborate 
clauses. Thus the Federal, and almost all the State constitutions, 
provide in different terms for freedom of religion, of speech, and 
of press, for the right of trial by jury, of bearing arms, and the 
right of petition. So also constitutional protection is afforded 
against unreasonable searches and seizures, against quartering sol- 
diers in private houses, and against excessive punishments. All 
these are certainly civil rights, and a part of one’s liberty under: 
American government. Yet it seems to the writer that the mere 
fact that these — which may be described as rights of the second 
degree of magnitude — are provided for in separate clauses is a 
fair and strong argument to show that they were not intended to 
be included in a clause of a very different nature, which enumerates 
and protects in historical language those great liberties which have, 
from time unknown, been deemed the most fundamental rights of 
a freeman. That such a clause includes all rights, great and small 
alike, seems to the writer an untenable interpretation. And yet 
if it includes any besides the right of personal liberty, there seems 
to be no reason why it should not include all. 

Finally, there is one other fact, already adverted to, in the nature 
of intrinsic evidence, which is worth noticing. If “liberty” in- 
cludes all great civil rights, it must include such rights as religious 
liberty, trial by jury, and liberty of press. The clause being in- 
terpreted would then read: “ No person shall be deprived of his 
religious liberty, etc., unless by due process of law.” But the su- 
preme, fundamental law, as declared by our constitutions, is that a 
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person shalt zever be deprived of those rights, that they shall 
be inviolate and sacred forever. Therefore, how can such rights 
fairly be construed into a clause contained in a section dealing 
with the punishment of crime, a clause naming rights which are 
constantly taken away, which itself implies that they must always 
constantly be taken away, and which only stipulates that they shall 
be taken by due process of law? In other words, is it fair to 
suppose that the framers of our constitutions intended, first, to de- 
clare certain rights to be in every case and under all circumstances 
inviolable, and then to declare, or to imply, that the same rights 
might be taken away by due process of law? It would seem that 
such an intention cannot be imputed to them. 

So much for the question considered entirely as one of prin- 
ciple. Ifthe conclusion arrived at is correct, the term “ liberty,” 
as used in those clauses which protect “ life, liberty, and property,” 
unless taken by “ due process of law,” means nothing more or 
less than freedom of the person from restraint, — the great Habeas 
Corpus principle of Anglican liberty, — a right, the illegal invasion 
of which gives rise to an action of false arrest or imprisonment. 
It must be admitted that this view is not altogether supported by 
the adjudged cases. In fact, the precise view here maintained is 
repudiated by several decisions. On the other hand, as far as the 
present writer has been able to discover, the courts themselves 
have not yet arrived at any very definite conclusion regarding the 
scope of the term. There is some general discussion in the books 
about the origin and nature of the clause as a whole. There are 
volumes of discussion of the meaning of the phrase “due process 
of law.” There is also some loose and indefinite talk about life, 
liberty, and property. When, however, one seeks to ascertain 
the precise signification of “ due process of law,” he will not get 
a more definite idea from the decisions than from the concise, but 
necessarily rather vague, definition of Webster, already cited; and 
when one examines the cases to learn the meaning of the terms 
“life,” “liberty,” and “ property,” although he may be informed of 
some of the rights which those terms do include, he gets little or 
no exact information regarding their precise scope — as to the 
rights which they do not include. This indefiniteness is particu- 
larly noticeable in some of the federal decisions. 
$ The fifth amendment to the Federal Constitution, the object of 
which is to provide for prosecutions, trials, and punishments (we 
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have seen that the clauses in question are generally contained in 
such a section), declares, among other things, that “no person 
shall be deprived of life, liberty, or property without due process 
of law.” This amendment, like most of the others, was aimed at 
the federal government only, and the writer has been unable to 
find a judicial consttuction of it which throws any light on the 
present question. The first section of the fourteenth amendment 
provides that 


All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or immunities of the citizens of the United 
States; nor shall any State deprive any person of life, liberty, or 
property without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws. 


The amendments to the Federal Constitution constitute its bill of 
rights. The fourteenth amendment was the second of a series of 
three, the purpose of which was to secure to a recently emanci- 
pated race all the civil rights that the whole people enjoy, and to 
give it the protection of the general government in the enjoyment 
of such rights whenever they should be denied by the States or 
their agents. It did not add anything to the rights of one citizen 
against another citizen. Such rights were left to the legislation of 
the States.1 The second clause of the amendment is, like corre- 
sponding clauses in the State constitutions, taken from Magna 
Charta, and there is no reason why it should receive a different 
interpretation. The first decision to put a construction on the 
fourteenth amendment was that in the Slaughter-House Cases, 
16 Wall. 36. In 1869 the Legislature of Louisiana created a 
corporation called the Slaughter-House Company, which was 
empowered to maintain stock landings and slaughter-houses at a 
specified place near New Orleans, and all cattle brought to New 
Orleans for food were required to be kept and slaughtered at 
these houses, the company being authorized to demand a com- 
pensation for the use thereof. The exclusive privilege thus 
conferred was to continue for twenty-five years. Certain persons 





1 “Tt simply furnishes an additional security against any encroachment by the States 
upon the fundamental rights which belong to every citizen as a member of society.” 
U. S. v. Cruikshank, 92 U. S. 354. 
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engaged in butchering in New Orleans brought actions in the 
State courts to test the constitutionality of this act, and those 
actions were afterwards carried to the Supreme Court of the 
United States. It was there contended that the act violated the 
thirteenth and fourteenth amendments, — the former by creating 
an “involuntary servitude,” the latter by depriving the plaintiffs of 
their “ privileges and immunities ” as citizens of the United States, 
of the “equal protection of the laws,” and of property without 
process of law. The court sustained the act, overruling all the 
above objections. Three judges, however, filed dissenting opin- 
ions, and each had something to say about the meaning of the 
term “liberty.” 

Mr. Justice Bradley, in discussing the meaning of the terms 
“ privileges and immunities,’ quotes the thirty-ninth article of 
Magna Charta, and then says: — 


English constitutional writers expound this article as rendering life, 
liberty, and property inviolable, except by due process of law. This 
is the very right which the plaintiffs in error claim in this case. 
Another of these rights was that of Habeas Corpus, or the right of 
having any invasion of personal liberty judicially examined into, at 
once, by a competent judicial magistrate. Blackstone classifies these 
fundamental rights under three heads, as the absolute rights of individ- 
uals, to wit: the right of personal security, the right of personal liberty, 
and the right of private property. . . . The Declaration of Independ- 
ence lays the foundation of our national existence upon the broad 
proposition “That all men are created equal; that they are endowed 
by their Creator with certain inalienable rights; that among these are 
life, liberty, and the pursuit of happiness.” . . . Rights to life, 
liberty, and property are equivalent to life, liberty, and the pursuit of 
happiness. 


Farther on, referring specially to the life, liberty, and property 
clause, the same learned judge says: — 


In my view, a law which prohibits a large class of citizens from 
adopting a lawful employment, or from following a lawful employment 
previously adopted, does deprive them of liberty as well as property, 
without due process of law. This right of choice is a portion of their 
liberty ; their occupation is their property. 


Mr. Justice Swayne took a similar view: — 
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Life is the gift of God, and the right to preserve it is the most sacred 
of the rights of man. Liberty is freedom from all restraints but such 
as are justly imposed by law. Property is everything which has an 
exchangeable value, and the right of property includes the right to 
dispose of it according to the will of the owner. Labor is property, 
and as such merits protection. 


It is rather peculiar that Mr. Justice Bradley, after approving 
Blackstone’s enumeration and definitions of absolute rights, should 
state that the right to choose an occupation is a part of one’s 
liberty as that term is used in the clauses in question, and imply 
that Blackstone classifies the right of Habeas Corpus under the 
right of personal liberty as a distinct part thereof! Blackstone’s 
conception of the terms was more precise. The idea that one’s labor 
is one’s property is rather economic than legal, and indeed in 
another case a passage from Adam Smith’s “ Wealth of Nations” 
is the authority cited. 

It is, however, to be observed that the court, while it did not 
much discuss the clause in question here, apparently took a view 
of it very different from that of the dissenting judges. It decided 
that a State can, in certain cases, grant a monopoly to a corpora- 
tion. It asserted that this power is unrestrained by the thirteenth 
and fourteenth amendments, and that the privileges referred to in 
the latter are those of citizens of the United States as such. It 
clearly implied that the ordinary fundamental rights of all persons 
to hold property, to engage in trade, and all lawful occupations, 
are not among them. Finally it disposed of the life, liberty, and 
property clause in the following summary fashion: — 


The argument has not been much pressed, in these cases, that the 
defendant’s charter deprives the plaintiffs of their property without due 
process of law, or that it denies to them the equal protection of the law. 
The first of these paragraphs has been in the Constitution since the 
adoption of the fifth amendment as a restraint upon the Federal power. 
It is also to be found in some form of expression in the constitutions of 
nearly all the States. . . . And it is sufficient to say that under no 
construction of that provision that we have seen, or any that we deem 
admissible, can the restraint imposed by the State of Louisiana upon 
the exercise of their trade by the butchers of New Orleans be held to 
be a deprivation of property within the meaning of that provision. 





1 The right to be brought before a magistrate and have one’s case examined is not the 
right of personal liberty any more than the right to a trial by jury is the right of life. 
It is simply “ process of law.” 
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The court did not, apparently, consider it even arguable that 
the restraint upon following their lawful calling was a deprivation 
of “liberty.” Moreover, the decision does not rest, so far as this 
clause is concerned, upon the ground that the act was a fair exer- 
cise of the police power, and so was due process of law. It pro- 
ceeds on the ground that the fourteenth amendment has no 
application whatever to such a right as that contended for, namely, 
the right of every man to pursue a lawful occupation. So that 
the actual decision in the case is against, rather than in favor of, 
the broad construction of the term “ liberty.” 

So also in Bradwell v. The State, 16 Wallace, 130, it was decided 
that a law of Illinois denying the females the right to practise law 
in that State violated no provision of the Federal Constitution, the 
plaintiff contending that it violated the fourteenth amendment. 
Here also the court seems to have decided, by implication, that the 
right to practise a lawful calling is not included in the life, liberty, 
and property clause. It expressly decided that it is not a privilege 
or immunity of a citizen of the United States. In Walker v. 
Sauvinet, 92 U. S. 90, the question was whether the right of trial by 
jury was secured by the fourteenth amendment. It was held that 
it was not, ‘but there is no direct consideration of the term in 
question. In Munn vz, Illinois, 94 U.S. 142, we find a direct state- 
ment on the point, although not in the opinion of the court. The 
question was as to whether a State legislature may fix the 
maximum of charges for the storage of grain in warehouses 
situated in large cities, without violating the fourteenth amend- 
ment. The court held that this could be done, that where prop- 
erty is devoted to a public use, the States may, in the exercise of 
the police power, to a certain extent control it, and that the four- 
teenth amendment cannot be supposed to interfere with the police 
power. Mr. Justice Field, in a dissenting opinion, contended that the 
act did violate the fourteenth amendment, and among other things 
said : — . 


By the term “liberty,” as used in the provision, something more is 
meant than mere freedom from physical restraint or the bounds of a 
prison. It means freedom to go where one may choose, and to act in 
such a manner, not inconsistent with the equal rights of others, as his 
judgment may dictate for the promotion of happiness; that is, to pur- 
sue such callings and avocations as may be most suitable to develop 
his capacities and give to them their highest enjoyment. 
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Butchers’ Union Company v. Crescent City Company, 111 U.S. 
746, is another case where some of the judges insisted upon such 
a construction of the term as would include the right to follow 
any lawful occupation. The appellee in this case was the com- 
pany to which the Legislature of Louisiana had, in 1869, granted 
the exclusive privileges for slaughter-houses which were sustained in 
the Slaughter-House Cases. The appellant company had received 
a grant of privileges of the same kind from the same State, in 1881, 
but had been restrained from exercising them by the lower courts. 
The Supreme Court now held that such privileges could be exer- 
cised by the appellants, that the power of a legislature to make 
an irrepealable contract did not extend to subjects affecting the 
public health and morals, so as to limit the future exercise of 
legislative power on those subjects, to the prejudice of the general 
welfare. In a concurring opinion Bradley, J. (with whom agreed 
Harlan and Woods, JJ.), who dissented in the Slaughter-House 
Cases, reasoned that the law creating the monopoly which was 
sustained in those cases abridged the “privileges” of the other 
citizens of New Orleans, which the fourteenth amendment was 
intended to protect, and then declared : — 


But if it does not abridge the privileges of a citizen of the United 
States to prohibit him from pursuing his chosen calling, and giving to 
others the exclusive right of pursuing it, it certainly does deprive 
him (to a certain extent) of his liberty; for it takes from him the 
freedom of adopting and following the pursuit which he prefers; which, 
as already intimated, is a material part of the liberty of the citizen. 
And if a man’s right to his calling is his property, as many maintain, 
then those who had already adopted the prohibited pursuits in New 
Orleans were deprived, by the law in question, of their property, as 
well as their liberty, without due process of law. 


If “ property” means pursuit of happiness, as the learned judge 
has before implied, it is difficult to perceive why there should be 
any distinction between a calling adopted and one not adopted. 
In either case one’s “pursuit of happiness” may be interfered 
with by a prohibitive law. It is also difficult to distinguish liberty 
and property. If the latter has the meaning suggested, probably 
there is no distinction. 

The above seem to be the only federal decisions which throw 
any light on this subject. In any view they are unsatisfactory. 
In no case does the opinion which stands as that of the court 
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discuss the present question, and while it does, in several cases, ap- 
pear to proceed on the ground that the “ life, liberty, and property ” 
clauses do not include rights like that of pursuing any lawful 
occupation, it might just as well have rested on the ground that 
the acts in question were a fair exercise of the police power of 
the State, and so were due process of law. On the other hand, 
the opinions of the dissenting judges, so far as they concern this 
particular point, are not only of no authority as decisions, but are 
also somewhat too vague to be of much value in determining the 
true meaning of the term. 

There are several cases decided in the Court of Appeals, of 
New York, in which views similar to those of the dissenting 
judges in the above cases were expressed. The first of these 
was Bertholf v. O'Reilly, 74 N. Y. 509. The remarks in that 
case, on the present question, were only by way of dictum, 
but they have been approved and enlarged upon in subsequent 
cases. The question was as to the validity of an act of the New 
York Legislature creating a cause of action in favor of a person 
injured by the act of an intoxicated person, against the owner of 
real property, whose only connection with the injury was that he 
leased the premises whereon the liquor causing the intoxication 
was sold. The defendant, a property owner, did not contend that 
the act was a violation of his “liberty.” He argued (1) that it was 
an infringement of his right of property, and (2) that it violated 
another and distinct section of the New York Constitution, — al- 
ready cited, — which declares that no member of the State shall 
be deprived of axy of his rights unless, etc. The act was held a 
valid exercise of the police power, but the court took occasion to 
remark that “one may be deprived of his liberty in a constitu- 
tional sense without putting his person in confinement; the right 
to liberty includes the right to exercise one’s faculties and to follow 
a lawful occupation for the support of life.” 

This view was followed in the case of /z re Jacobs, 98 N. Y. 98, 
where an act prohibiting the manufacture of cigars in tenement- 
houses was held unconstitutional, as being an infringement of the 
rights of liberty and property, and as not being a proper exercise 
of the police power. The court says: — 


So, too, one may be deprived of his liberty, and his constitutional 
rights thereto violated, without actual imprisonment or restraint of his 
person. Liberty in its broad sense, as understood in this country, 
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means the right, not only of freedom from actual servitude, imprison- 
ment, or restraint, but the right of one to use his faculties in all lawful 
ways, to live and work where he will, to earn his livelihood in any 
lawful calling, and to pursue any lawful trade or occupation. All laws, 
therefore, which impair or trammel these rights, which limit one in his 
choice of a trade or profession, or confine him to work or live in a 
specified locality, or exclude him from his own house, or restrain his 
otherwise lawful movements (except as such laws may be passed under 
the police power), are infringements upon his fundamental rights of 
liberty, which are under constitutional protection. 


It is not clear whether the court had in mind the clause in the 
New York Constitution, protecting all rights, or that protecting 
simply life, liberty, and property. The defendant cited both 
clauses. Probably the court did not distinguish them. 

People v. Marx, 99 N. Y. 377 (1885), is a similar case. Here 
a law prohibiting the manufacture and sale of oleomargarine was 
held void, as violating the clause protecting life, liberty, and 
property, and also that protecting any of the rights of a citizen of 
the State. The court says that it is now settled that “it is one of 
the fundamental rights and privileges of every American citizen 
to adopt and follow such lawful industrial pursuit, not injurious to 
the community, as he may see fit,” and then repeats the statements 
in the other New York cases that the term “liberty” includes the 
right to be free in the enjoyment of all the faculties with which 
one has been endowed by his Creator. 

People v. Gillson, 109 N. Y. 399 (1888), was decided on the 
same ground. A statute made it a misdemeanor for any person 
who sold food to give away therewith, as a part of the transaction 
of sale, any other thing as a premium, gift, etc. The court held 
the act void as infringing liberty and property, and said: — 


The defendant here appeals for his protection to the clause in the 
constitution which provides that no person shall be deprived of his life, 
liberty, or property, without due process of law. The meaning of 
this provision in our State constitution has frequently been the subject 
of judicial investigation, and this court has had occasion very recently 
to discuss it. The following propositions are firmly established and 
recognized: A person living under our constitution has the right to 
adopt and follow such lawful industrial pursuits, not injurious to the 
community, as he may see fit. The term “liberty,” as used in the con- 
stitution, is not dwarfed into mere freedom from physical restraint of 
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the person of the citizen, as by incarceration, but is deemed to em- 
brace the right of man to be free in the enjoyment of the faculties with 
which he has been endowed by his Creator, subject only to such re- 
straints as are necessary for the common welfare. 


The last New York case in which the point has been touched 
upon is People v. King, 110 N. Y. 418, where the court remarked, 
obiter : — 


° 


It is not necessary at this day to enter into any argument to prove 
that the clause in the bill of rights is to have a large and liberal inter- 
pretation, and that the fundamental principle of free government, ex- 
pressed in these words, protects not only life, liberty, and property, 
in a strict and technical sense against unlawful invasion by the govern- 
ment, but also protects every essential incident to the enjoyment of 
those rights. 


There is also a very recent decision by the Court of Appeals of 
West Virginia }in which similar expressions are used. An act of 
that State prohibited persons engaged in mining and manufactur- 
ing from issuing for the payment of labor any order or paper ex- 
cept such as was specified in the act. The court held such act 
void as being ‘‘an encroachment both upon the just liberty and 
rights of the workman and his employer, or those who might be 
disposed to employ him.” The court cites with approval the pas- 
sage in People v. Gillson, above quoted. Although, hcewever, the 
opinion does apparently rest upon the ground that the act was an 
infringement of the plaintiff’s liberty, the “ life, liberty, and prop- 
erty ” clause strictly so called is not mentioned at all. The court 
quotes an entirely different section of the constitution of West Vir- 
ginia, namely, article 3, section 1, which declares, like the Declara- 
tion of Independence, that all men are born free and equai, and have 
the right to pursue happiness, etc. Such a clause mcy well be 
held to include all the rights which the laws of West Virginia af- 
ford. It is also noticeable that the act is held to be an invasion 
of the right of property, and that the expressions used by the 
minority of the Supreme Court of the United States in the Slaugh- 
ter-House Cases are repeated. The court says: ‘‘ The property 
which every man has in his own labor, as it is the original founda- 





1 State v. Goodwill et a/., 10 S. E. Rep. 285. For similar cases see Godcharles v. 
Wigeman, 113 Pa. St. 431, and Hancock v. Yaden, 23 N. E. Rep. 253. In the former 
case the act was declared “ utterly unconstitutional and void” without further discussion. 
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tion of all other property, so it is the most sacred and inviolable.” 
“The vocation of an employer, as well as that of his employee, 
is his property.” 

The writer has been unable to find any more satisfactory con- 
sideration of the subject than that represented by the above cases. 
As before remarked, the result of those cases is doubtful, their 
value small. They neither establish, nor much help to establish, 
the precise meaning of the term, and if they represent the existing 
law, the question is still an open one. All that can be said is that 
there is a tendency to give to the clause as a whole a wide scope, 
and to the term “ liberty ” a meaning at least sufficiently broad to 
include what are sometimes classified as “civil” rights, meaning 
thereby not all the rights of a citizen, not those of life and 
property, and not those great liberties which are commonly 
provided for in special clauses in our bills of rights, but simply 
freedom from restraint in the ordinary pursuits and avoca- 
tions of the citizen. In the few cases in which there is anything 
like a clear and definite decision, the question before the court 
was whether the term included the right to pursue any lawful 
occupation in a lawful manner,—and it was decided that it 
did, that every person has the liberty to “exercise his faculties 
in all lawful ways.” Whether, if the point should squarely come 
up, the courts would so interpret the term “liberty” as to render 
it prohibitive of any legislative invasion of the right of marriage, 
of education in the public schools, of resorting to any place of 
public amusement, and of receiving proper accommodation at the 
hands of innholders or common carriers, is not clear. The re- 
marks of some of the judges would seem to indicate that result, 
and such rights are apparently often classified with the right 
to pursue any occupation, or to “exercise one’s faculties,” as 
“ civil” rights. The cases in which there has been any discussion 
of such rights have arisen since the late war, and the question has 
always been as to the validity of statutes making certain discrimi- 
nations in these matters between white and colored persons. 
These cases have always been decided with reference to that pro- 
vision in the fourteenth amendment securing the ‘‘ equal protection 
of the laws,” and of course they naturally call for an interpretation 
of that clause rather than the one here in question.! 

As regards the tendency to give the clause a broad interpretation, 





1 Pomeroy on Constitutional Law, p. 256 r—z. 
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and at the least to include within the term “ liberty” the right to 
follow any lawful calling, natural and reasonable as such a con- 
struction may at first glance appear, it seems, upon examination, 
to have little real foundation either in history or principle. The 
use of the term “ civil” to denote the ordinary substantive rights, 
other than life and property, which every citizen has, and constantly 
exercises in his daily life, is of recent origin, probably not extend- 
ing back farther than the War of the Rebellion, and a construction 
of the term “liberty” making it coextensive with “civil rights” 
in that limited sense of the term “ civil,” seems to be unhistorical 
and arbitrary. One is obliged to ask why it should include thus 
much and no more. If it includes the right to pursue any lawful 
trade, why should it not include the right to worship in any lawful 
manner, to print or speak in any lawful manner, and to exercise 
one’s political privileges in any lawful manner ? Possibly, if the 
point should arise, it would be held to include all the above liber- 
ties, although the writer has not found any statements in the books 
to that effect. The reasons for supposing that the term should not 
be so interpreted have already been set forth. 


Charles E. Shattuck. 


CAMBRIDGE, 1890. 
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Editors Harvard Law Review :— 


Your January issue announced that Vol. 4 of the Selden Society 
publications, by Professor Maitland, was in the press. I am sure that 
your readers will be interested in not a few of the formule which the - 
proofs are bringing to hand; for it should be stated that this volume 
will differ from the preceding volumes, infer alia, in being a collec- 
tion of precedents. Professor Maitland is printing from MS. books of 
precedents dating in their earlier part as far back as about the year 
1265. 

In one of the earliest, a precedent is given of so interesting a char- 
acter that I must beg the editors of THE REviEw for space enough to 
print it, in advance of the publication of the volume in which it will 
appear. It is a precedent in a Court Baron (all these precedents are of 
Courts Baron) of what we should now speak of as a malicious interfer- 
ence with a contract, anticipating by six hundred years what the 
English judges struggled so much with, and,some of them against, in 
the well-known cases of Lumley v. Gye, 2 El. & B. 216, and Bowen z. 
Hall, 6 Q. B. D. 333. The whole thing was, it seems, a matter of 
course to the lawyers of the thirteenth century. Perhaps, too, the 
judges in the well-contested case of Mogul Steamship Co. v. McGregor, 
21 Q. B. D. 544, s. c. 23 Q. B. D. 598, would have found something of 
value in the old precedent. 

The precedent is given in the translation by Professor Maitland, pp. 
49, 4I. 

M. M. B. 


Or Distursinc A BarcaIn :—Sir Steward, William [Vintner] of 
Woodstock, who is here, complaineth of R[obert] Baker, who is there, 
that wrongfully he supplanted him of a ton of wine of a merchant of 
Southampton, Bernard Taneys by name, which he [the plaintiff] bought 
of him [Bernard] for 36s. and gave [earnest] and found pledges to 
duly pay the said sum on a certain day without any delay; this done, 
came the said Robert and in despite of W/(illiam], who is here, spake 
so much ill and villainy of him to the merchant and drove his own bar- 
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gain so that the merchant increased the price of the ton to 4os. payable 
at a certain day, and thus did he [Robert ]raise the price by 4s.; and 
the said William hired a cart with four horses for a half-mark to carry 
the ton from Southampton to his house at Woodstock; and when he 
came to Southampton he found that owing to what Robert had said 
the merchant was now of another mind, that he would not let him 
{have the wine] and told him right out that he heard tell so much evil 
of him that he would give him no credit; and so [William] returned 
from the port with the cart that he had hired as empty as when he took it 
thither, and none the less had to pay for its hire on the day fixed for 
payment; so that wrongfully and without reason did he [Robert] speak 
evil of and procure evil for him [William] to his damage of 4os. and 
shame of 100s. If confess, etc. 

Tort and force and all that to tort belongeth, defendeth R{obert], 
who is here, against William of Woodstock, who is there, and his 
damages of gos. and shame of troos. and every penny of it, both 
against him and against his suit and all that he surmiseth against him ; 
and well he showeth thee that never did he supplant him of the said 
ton or raise the price against him by 4s or any penny as he surmiseth ; 
and of this he is ready to acquit himself in all such wise as this court 
shall award that acquit himself he ought. Fair friend Robert (saith 
the steward) this court awardeth that thou be at a law six-handed at 
the next [court], etc. 





Can A MURDERER ACQUIRE A TITLE BY HIS CRIME?—A de- 
cision which brings about a just result, but upon wrong grounds, is 
commonly mischievous as a precedent. A _ pertinent illustration of 
such mischief is to be found in Shedlenberger v. Ransom (Nebraska, 
1891), 47 N. W. R. 700, in which case Riggs v. Palmer, 115 N. Y. 
506, was treated as a controlling authority. In the New York case a 
young man murdered his grandfather, in order to prevent a revocation 
of the latter’s will, in which he, the grandson, was the principal bene- 
ficiary. Being convicted of the crime, and sentenced to imprisonment 
for a term of years, he still claimed the property as devisee. The ma- 
jority of the court, however, decided in favor of the testator’s heirs, 
treating the will as revoked by the crime of the devisee. Two judges, 
dissenting, were of opinion that the will was not revoked, and that the 
grandson should keep the property in spite of his crime. 

It seems possible to agree with the dissenting judges, that there was 
no revocation of the will, and also to agree with the majority of the 
court, that the grandson could not retain the property. By a familiar 
equitable principle, one who acquires a title by fraud or other uncon- 
scionable conduct is not allowed to keep it for himself, but is treated as 
a constructive trustee for the benefit of the victim of his fraud, or, if he 
be dead, for his representatives. Accordingly, full effect might have 
been given to the will, and yet the devisee, as a constructive trustee, 
might have been compelled to surrender his ill-gotten title to the testa- 
tor’s heirs. In cases like Riggs v. Palmer, where the controversy is 
between the criminal and the representatives of his victim, the view 
here suggested and the view of the court may lead to a different mode 
of procedure; but they accomplish the same practical result. But 
directly opposite results are caused in cases where the controversy is 
between a dona fide purchaser from the criminal, and the representatives 
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of his victim. If no title passes from the deceased to the murderer, 
his purchaser gets none, however innocent. But if the murderer gets 
a title, although as a constructive trustee, an innocent purchaser from 
him will acquire a title free from the trust. This distinction was in- 
volved in Shellenberger v. Ransom. 

A father murdered his daughter in order to inherit her property, and, 
four days later, sold the property to a third person. The court, reading 
into the statute of descent a disinheriting clause, as the majority of the 
court in Riggs v. Palmer had read into the Statute of Wills a revoca- 
tion clause, decided that the daughter’s property did not descend to the 
father, because of his crime, and consequently declined to consider the 
question of the purchaser’s good faith, although this should have been 
the cardinal point of the case. It is believed that the so-called fusion 
of law and equity is largely responsible for such decisions as those 
under discussion. The advantages of vesting a court with both legal 
and equitable powers are not to be denied. But when the doctrines of 
equity are no longer administered in a separate court, it is all the more 
important not to lose sight of the fundamental distinction between law 
and equity, — a distinction as eternal as the difference between rights i 
rem and rights in personam. 





WE recommend to the attention of all our readers Professor Lang- 
dell’s annual report as Dean of the Harvard Law School.’ It is now 
twenty years since the present system was introduced at the school by 
Professor Langdell, and the report presents a brief history of this 
period. We quote a few passages : — 

“In 1869-70 there were no examinations either for admission to the 
school or for a degree; and those who received the degree of Bachelor of 
Laws at the close of that year were required to show only that they 
had paid the tuition fees for a year and a half... . On the other 
hand, all those who received a degree at the close of the year 1889-90 
had passed three successive annual examinations, each upon a full 
year’s work, thus making three years’ work in all. All of them had 
been in the school two full years, and all but four of them had been in 
the school three full years. Moreover, all of them who were not grad- 
uates of colleges had passed an examination for admission, either in 
Latin or French, and also in Blackstone’s Commentaries. 

“In 1869-70 the teaching force of the school consisted of three 
professors. Now it consists of five full professors, one assistant pro- 
fessor, and three lecturers. . . . 

“In 1869-70 the amount of instruction given was ten hours per 
week (sufficient only for a single class). In 1889-90 the amount 
of instruction was thirty-five and one-half hours per week, and the amount 
now given is forty hours per week. 

“In 1869-70 the total number of students in the school was 156, of 
whom 99 were in the school only a part of the year. In 1889-90 the total 
number of the students in the school was 262, of whom all but 33 were 
in the school during the entire year... . 

‘Prior to 1870-71 the student was expected to acquire his knowl- 
edge of law by studying certain prescribed text-books or treatises, and 





1 Annual Reports of the President and Treasurer of Harvard College, 1889-90, 
Cambridge, Mass. Published by the University, 1891, pages 126-136. 








396 HARVARD LAW REVIEW. 


the instruction given consisted of lectures upon these same text-books, 
—a mode of study and instruction which has become in this school a 
forgotten piece of antiquity. Now the student makes his own text- 
book, and the subjects as well of study as of instruction are those 
original materials of the law which constitute the stock-in-trade alike 
of the judge, the practising lawyer, and the teacher. 

“In 1869-70 the library was so nearly a wreck that it required to 
be reconstructed almost from its foundations. Now it is believed to be 
larger (referring only to law-books proper, and excluding statutes), 
more complete, and in a better condition than any other law library in 
the United States, with the possible exception of the national library 
at Washington.” 

There are also given many more details and tables of statistics, but these 
extracts are sufficient to show the marvellous progress which the school 
has made under the guidance of the present Dean and the unqualified 
success of the system which he originated. 





RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting ad/ the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable.] 

ADMIRALTY — WARRANT OF ARREST — ISSUANCE ON SUNDAY.— Where a 
seaman learned that a vessel was about to proceed to sea, having unexpectedly 
changed her day for sailing, and that in consequence his wages would not be 
paid, it was 4e/d that a court of admiralty would allow a warrant of arrest to issue 
on Sunday, though the State law forbade the service of civil process on Sunday, 
and though, under section 914, Rev. St., such State regulation might apply to the 
law side of the courts of the United States. Pearson v. The Alsalfa, 44 Fed. 
Rep. 358. 


BILLS AND NOTES — COLLATERAL SECURITY. — Plaintiff was the holder of 
an interest-bearing note, secured by a mortgage on land, which she had bought 
from the defendant investment company. The note bore _ interest-coupons 
which were payable at the business office of the defendant, and it was the 
defendant’s custom to pay the coupons when due, whether or not the maker had 
already paid the interest. Ae/d, that the receipt and payment of the coupons by 
the defendant was a purchase by it of the coupons, and not an extinguishment; 
and that in the event of a coupon not being paid by the maker of the note, the 
defendant, as holder of the coupon, was entitled to share fro rata in the security 
of the mortgage. _ Champion v. Hartford Investment Co., 25 Pac. Rep. 5yo 
(Kan.). 


CoMMON CARRIERS — DELAY— VIOLENCE OF STRIKERS.— A common carrier 
is not liable for delay in the shipment of goods caused solely by strikers, who, 
by the use of lawless and irresistible violence, prevent his men from working. 
Missouri Pac. Ry. Co. v. Levi, 14 S. W. Rep. 1062 (Tex.). 


CONSTITUTIONAL LAW — ELECTIONS — CUMULATIVE VOTING. — Const. Mich., 
which provides for a representative form of government, and gives to every 
qualified male citizen the right to vote at all elections, impliedly prohibits any 
elector from casting more than one vote for any candidate for office. Hence, 
Acts Mich., 1889, No. 254, which provides that each elector may mass his votes 
upon one candidate for the office of State representative by casting as many votes 
for such person as there are representatives to be elected in the elector’s district, 
is unconstitutional. 

Such act is unconstitutional for the further reason that voters in districts 
where only one representative is to be elected are placed at a disadvantage. 
Maynard v. Board Dist. Canvassers, 47 N. W. Rep. 7 56 (Mich.). 
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CONSTITUTIONAL LAW— KILLING INFECTIOUS ANIMALS—STATUTORY CON- 
STRUCTIONS. — A statute of Massachusetts provides that “ in all cases of glanders, 
the commissioners having condemned the animal, shall cause it to be killed 
without appraisment.” An action of tort was brought for a the plaintiff’s 
horse, and it was Ae/d, the order of the commissioners was no defence unless the 
animal was in fact diseased. It was admitted that this construction was likely 
to make the statute a dead letter, as no one would be found to undertake the risk 
of liability; but the construction is the natural one, and any other would make 
the statute unconstitutional, for the State cannot order healthy horses to be 
killed without compensation to the owners. Devens, Allen, and Knowlton, JJ., 
dissent on the ground that the State could give the commission power to decide 
finally whether the animal was dangerous or not, and that it did so here. Miller 
v. Horton, 26 N. E. Rep. 100 (Mass.). 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE. — An act of the Legisla- 
ture of Georgia lays a tax upon all persons engaged in the business of buying 
and selling “futures” within the State. e/d, that this act applied to an agent 
of a firm in another State, soliciting customers in the State of Georgia; and 
that the act was not a violation of the interstate commerce clause of the Consti- 
tution of the United States, inasmuch as the business of dealing in “ futures” 
was generally held to be gambling, and the clause in question was not intended 
( to protect interstate gambling.” Alexander v. State, 12 S. E. Rep. 408 
Ga.). 


CONSTITUTIONAL LAW—JURY OF THE VICINAGE.—The Code of California 
provides that the State may have a change of venue in a criminal action “on the 
application of the district attorney, if from any cause no jury can be obtained 
for the trial of the defendant in the county where the ‘action is pending. Hé/d, 
that the provision is void, being in conflict with the Bill of Rights of California, 
which provides that “the right of trial by jury shall be secured to all and remain 
inviolate,” the right secured being the right to trial by a jury of the vicinage, as 
it existed at common law. People v. Powell, 25 Pac. Rep. 481 (Cal.). 


CONSTITUTIONAL LAW — ORIGINAL PACKAGES — INTOXICATING Liquors. — 
Act Pa., May 13, 1887, § 17, making it an offence to sell intoxicating liquor to a 
person of known intemperate habits, is not unconstitutional as an infringement 
of the commercial power of Congress, when applied to sales in the original pack- 
age in which the liquor was imported. Commonwealth v. Zelt, 2t Atl. Rep. 
7 (Pa.). 


CONSTITUTIONAL LAw— Power oF ScHOoL Boarps.— While the Legislature 
may have authority to confer upon boards of education of cities power to es- 
tablish separate schools for the education of white and colored children, unless 
such authority be expressly granted, a board of education has no such power. 
Knox v. Board of Education, 25 Pac. Rep. 616 (Kan.). 


CONVERSION — WHAT CONSTITUTES.— The lessees of a bar-room executed a 
chattel mortgage on the fixtures to their landlord, the mortgage providing that 
the lessees should be entitled to the possession of the mortgaged property. The 
lessees assigned their lease to third persons. The landlord refused to allow them 
to remove the mortgaged property. e/d, that this did not constitute a con- 
version by the landlord, since the control of the room passed absolutely to the 
assignees of the lease, and the plaintiffs were not bound to respect the landlord’s 
prohibition. Dozier v. Pillot, 14 S. W. Rep. 1027 (Tex.). 


EQuITy JURISDICTION — QuIETING TITLE.— The plaintiff had sold the land 
in question with a covenant of warranty. Subsequently the land was sold by a 
sheriff at a tax sale for delinquent taxes of a prior owner. Through an infor- 
mality in the proceedings, if objection were taken of it before a deed was given 
to the purchaser at such sale, the sale was void, and could be’ set aside. Ae/d, 
that though, as a general rule, a party cannot maintain a suit to remove a cloud, 
or a bill guéa timet, who has no other interest than that he has sold the property 
with a covenant of general warranty, yet in a case where an adverse title would 
be acquired unless he took steps to prevent it, he may bring a bill of guéa timet. 
Jackson v. Kittle, 12 S. E. Rep. 484 (W. Va.). 


EXTRADITION — OFFENCE OF POLITICAL CHARACTER.— Murder incidental 
to and forming a part of political disturbances is an offence of a political char- 
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acter, and, therefore, not extraditable. To be incidental to the uprising, the 
offence must be committed with the intention of assisting it. Jn re Castioni 
[1891], 1 Q. B. 149 (Eng). 


NEGLIGENCE — DEFECTIVE BripGES.—A city is only bound to maintain 
bridges of sufficient strength to afford facilities for the ordinary travel, and there- 
fore a person cannot recover for an injury caused by driving upon the bridge a 
steam traction-engine, with a water-tank and threshing-machine attached, with- 
out showing that the bridge was designed to carry loads of equal weights, or 
that this was an ordinary use. One who contemplates going upon a bridge with 
an unusual weight must himself ascertain the probable sufficiency of the bridge. 
City of Wabash v. Carver, 26 N. E. Rep. 42 (Ind.). 


NEGLIGENCE — ELECTRIC Cars— Duty To KEEP A LooKkouTt.—The sound- 
ing of his gong by the motor-man of an electric street-car, which frightens a 
team hitched at the side of a street, causing it to run away, is not of itself negli- 
gence. The court says: “It was the duty of the driver to, watch the track upon 
which the car was being propelled, and to avoid collisions and accidents upon the 
track. He was not required, we think, to keep a lookout for teams not upon or 
approaching the track.” orth Side St. Ry. Co. v. Tippins, 14 S. W. Rep. 
1007 (Tex.). 


NEGLIGENCE — PROXIMATE CAUSE — CONTRIBUTORY NEGLIGENCE — IMPUv- 
TABILITY.— Defendant used in connection with his coke works a railroad which 
formed the arc of a circle, and was crossed twice by a common carriers’ railroad, 
which subtended the arc as a chord. By the negligence of his servant, defend- 
ant’s engine collided with a passenger train at one of the crossings. Just before 
the collision, the servant reversed the engine, shut off steam, and jumped. The 
concussion threw open the throttle, and the engine ran backwards around the 
arc and struck the train again at the other crossing, injuring the plaintiff. A¢/d, 
that the negligence of defendant’s servant was the proximate cause of the injury, 
because no self-operating cause intervened. e/d, further, that the contributory 
negligence of the carrier would not be imputed to the plaintiff, expressly over- 
ruling Lockhart v. Lichtenthaler, 46 Pa. St. 151. Bunting v. Hogsett, 21 Atl. 
Rep. 31 (Pa.). 


NEGLIGENCE — PROXIMATE CAUSE. — A railroad employé was wrongfull 
injured in an accident, and afterwards, by mistake, poison was given him suff- 
cient to cause the death of a well man, , Mn the immediate effects of which he 
died. There was evidence tending to show that the injuries received were mortal, 
and that they caused him to succumb more quickly to the poison than if he had 
been well. The court below charged that, under the evidence, the death of the 
plaintiff’s intestate must have resulted either from the injury he received, or from 
the poison he took; that the injury and the poison could not both have caused 
his death; that if he died from the effects of the poison, then they must find 
for the defendant, although his death was accelerated by reason of the injury 
received; or, if he died sooner from the effects of the poison than he would have 
died if he had not been injured. It was Ae/d that the charge was wrong; if 
the result was the necessary and inevitable effect of a first cause, and a new 
independent force intervened sufficient of itself to produce the effect, and only 
hastened the result, both causes necessarily contributed to the result. Zhomp- 
son v. Louisville & N. R. Co. 8 So. Rep. 406 (Ala.). 


Quasi-CONTRACT — EquaL Equities. — A beneficiary named in a policy of 
insurance, but having no insurable interest in the life of the insured, paid the 
dues for the insured. e/d, that he could not recover as money paid on a con- 
sideration which has failed, the policy being void only as to him, and the 
company having no notice that he, and not the insured, was paying the dues. 
Knights and Ladies of Honor v. Burke, 15 S. W. Rep. 45 (Tex.). 


REAL PROPERTY — DESCENT — MURDER OF ANCESTOR BY HEIR. — A -mur- 
dered his daughter for the express purpose of inheriting her land. He was 
convicted, and sentenced to death. edd, that the land did not descend to A, 
although he was the heir if the murder were not considered. Shellenberger v. 
Ransom, 47 N. W. Rep. 700 (Neb.). 

Riggs v. Palmer, 115 N. Y. 506, and Owens v. Owens, 100 N. C. 240, are dis- 
cussed by the court, and the reasoning in the former is accepted. See avfe, p. 
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REVIEWS. 


Forms IN CONVEYANCING, AND GENERAL LEGAL FORMS, comprising 
Precedents for Ordinary Use, and Clauses adapted to Special and Un- 
usual Cases, with Practical Notes. Second Edition, Revised. By Leonard 
A. Jones. Houghton, Mifflin, & Co., Cambridge, Mass. 1891. 8vo. 940 
pages. 

The name of this well-known writer is of itself a sufficient guaranty 
of accurate, painstaking discrimination, and the obligation appears to be 
as amply discharged in this as in his other works. The first edition of 
this particular book, which appeared five years ago, seemed a very 
unique undertaking; but the favor with which it has been received by 
the profession everywhere has shown that the author is not wrong in 
the opinion which he thus expresses in the prefatory note to the present 
edition: “I am assured that a Book of Forms may be national in char- 
acter and use, though in this country such a book has commonly been 
regarded as a local one.” 

The selection of forms seems excellent in every way; their language 
is at once brief and comprehensive, leaving but few loopholes for dis- 
cussion. The topics of the present edition are: Acknowledgments, 
Agreements, Appointments, Apprenticeship, Arbitration, Assignments, 
Assignments for the Benefit of Creditors, Powers of Attorney, Auction 
Sale of Real Estate, Bills of Sale, Bonds, Building Contracts, Charter 
Party, Composition with Creditors, Declarations of ‘Trust,* Deeds, 
Guaranty, Leases, Mortgages, Mortgages of Railroads, Netices, Partner- 
ship, Party-Wall Agreements, Patents, Pledges and Collateral Securities, 
Protests,* Railroad Car Trust Agreements,* Railroad Consolidation, Re- 
leases, Separation Deeds between Husband and Wife, Settlements, 
Trade-Marks, Wills. The starred topics are new with this edition, as 
are also notes, adapted to the several States, upon the subjects of 
Witnesses to Deeds, Seals, Dower and Curtesy, Homestead Exemptions, 
Dower and Homestead Releases, Competency of Testators as to Age, 
and Witnesses to Wills. 

What is most to be regretted is that the author has not devised some 
means of indicating, at not too great an expense of space, what forms 
have run the gauntlet of judicial opinion, and what ones still remain 
unadjudicated expedients. It is believed that this might be done to 
advantage by the addition of brief notes, or the citation of a few 
leading cases here and there upon questions of construction. The 
latter feature is entirely absent, the references being exclusively to 
statutes. But, after all, this handy compilation fills so admirably what 
was before such a serious want, especially among younger lawyers, that 
one cannot find the heart to quarrel with Mr. Jones as to the best 
method of execution. W. B. 


LEADING ARTICLES IN EXCHANGES. 


The Green Bag. Vol.3. Boston Book Co. 

No. 2. David Dudley Field, with portrait (Irving Browne). Curiosities of 
Bracton (W. W. Edwards). The Supreme Court of Pennsylvania, II. (Owen 
Wister). Henry Billings Brown. The Courts of Love. Witchcraft in the Nine- 
teenth Century. 
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Political Science Quarterly. Vol.6. Ginn & Co., N. Y. 

No. 1. Political Ideas of the Puritans (Prof. H. L. Osgood). Compulsory In- 
surance in Germany (B. W. Wells). Railroad Problems in the West (Prof. A. G. 
Warner). School-Book Legislation (Prof. J. W. Jenks). 


Albany Law Journal. Vol. 43. Weed, Parsons, & Co., Albany, N. Y. 
No. 6. “ Live and Let Live.” 
No. 7. The Personal Liability of Fiduciaries for Interest (W. W. Thornton). 
No. 8. J/did., II. 
No. 9. Judiciary Law (Wm. Seton Gordon). 


American Law Register. Vol. 30. D. B. Canfield Co., Phila. 


No. 1. The Eleventh Amendment and the Nonsuability of the State (A. H. 
Wintersteen). A Strange Decision by the United States Supreme Court. Por- 
ter v. Howell—The Right to Parental Support. Belt v. Abstract Co.— Right 
of Abstract Title Co. to Search Records. 


The Central Law Journal. Vol. 32. St. Louis, Mo. 
No. 4. What constitutes Interstate Commerce Outside of the Operation of 
Regulations by State Railroad Commissioners (Lyne S. Metcalfe, Jr.). 
No. 5 The Crime of Rape (Samuel Maxwell). 
No. 6. The Modern Doctrine of “ Volenti Non Fit Injuria” (Edward C. 
Wright). 
No. 7. Disseisin and Adverse Possession (A. Hollingsworth). 
No. 8. Australian System of Land Transfer (Bradley G. Schley). 
No. 9. How Far the Power of a State over Railroads is Restricted by Legislative 
Charters (Lyne S. Metcalfe, Jr.). 


Current Comment. Vol. 3. D.B. Canfield Co., Phila. 


No. 1. Levi Woodbury (with portrait). Limitation of Claims. Government 
Lawyers. Lectures on Constitutional Law. 


Chicago Law Journal. Vol.2. N.s. A 


No. 1. Suits against the Government: the Law of Continental Europe on this 
Subject (Henry D. Beam). 


Law Journal. Vol. 26. 

No. 1306. The Borrowing Powers of Building Societies. The Behring Sea 
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